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FCA To Focus On Risky Firms As Conduct Regime Grows 

By Mark Taylor 

Law360, London (October 10, 2017, 6:46 PM BST) -- High-risk finance firms are set to face a greater level 
of scrutiny from Britain’s watchdogs than ever before, lawyers say, as a conduct regime that applies to 
all areas of banking and insurance next year will force the Financial Conduct Authority to use its limited 
resources in a more targeted way. 
 
The FCA will expand the Senior Managers and Certification regime from the 900 banks, insurance firms 
and deposit-takers currently covered to more than 56,000 regulated firms in 2018. 
 
As every single firm regulated by Britain’s financial services watchdog will be subject to the strict code of 
governance for senior employees, lawyers say it is likely that certain areas of finance are to be singled 
out. 
 
“They may put the microscope on one area inside financial services where they have concerns, for 
instance car-loan financing or something similar,” said Keily Blair, director in the regulatory disputes 
practice at PricewaterhouseCoopers. “They will start looking at conduct risks as this could be an easier 
way to drive change in that area.” 
 
The FCA's executive director of supervision, Jonathan Davidson, admitted recently that it will be 
impossible for the agency to closely supervise how every single firm would implement the regime, which 
puts accountability on executives for failings that occur on their watch. 
 
“It’s a brave new world, and it does change the way in which firms are regulated,” Blair said. “I think 
there will be a lot of people scrabbling around in 2018 wondering how it will affect them.” 
 
Initially, the regulator hinted it will single out businesses that it deems potentially more risky for 
consumers and look to punish senior managers in a way that will send a message to the rest of the 
sector. 
 
Officials are currently scrutinizing the kind of models that reward behaviors undertaken at cost to 
consumers, but for the big beasts of finance this kind of risk-taking is how many of them have become 
successful and means they cannot afford to ignore where the FCA begins probing. 
 
“Everybody who is regulated and is going to be regulated needs to be paying attention to it,” said Kevin 
Roberts, litigation and regulatory compliance partner at Morrison & Foerster LLP. 
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“It will be interesting to see how effectively the enhanced regime rolls out to so many firms, many of 
whom won’t have had the close relationship with the regulator that larger firms have,” he told Law360. 
 
The complex and competitive nature of how financial firms are structured and how they operate, in 
many cases globally, also means that when a problem does surface it is rarely the fault of one person. 
 
“We have seen the thrust from law enforcement and regulators on both sides of the Atlantic to hold 
individuals to account for wrongdoing, and the popular belief that one individual must be responsible, 
whereas in real life it is rarely the case that things are so simple,” Roberts said. “Moving to a situation 
where there is undue pressure to put individuals on the line may lead to unfairness.” 
 
It will force organizations, regardless of size, to reexamine the parts of their business that attract risk 
and consumer protection issues, Roberts said. 
 
“There is a human resources aspect: The certification regime requires firms to identify individuals who 
are at risk of doing significant harm to the firm or its customers, and in smaller organizations that is 
likely to be a much larger percentage of the workforce,” he told Law360. 
 
This means calculating sufficient resources for the exercise and how firms demarcate roles and 
responsibilities. 
 
“There are worries some may miss the deadlines to have something in place,” Roberts said. 
 
U.K. authorities created the SMCR after the 2008 financial crisis to hold top executives at the biggest 
banks and largest investment firms to dedicated and specific conduct requirements. 
 
The government always intended to eventually widen the net to include individuals at nonbank financial 
institutions such as insurers and credit unions, and it is currently finalizing that approach for 2018. 
 
The bare fact of extension of the SMCR is arguably positive for banks — having faced an additional 
regulatory burden for the last few years, they can now watch other firms, some competitors, go through 
the same process, said Celyn Armstrong, financial services partner at Dentons LLP. 
 
But “that does not necessarily mean that the new rule changes will be cost-free for banks,” he said. 
 
Senior managers selected by a firm must also get approval from the FCA, and will be placed on the 
watchdog’s register for 12 months. As Armstrong points out, this can also include nonexecutive directors 
who will not be exempt from sharing the burdens. 
 
"It is undoubtedly the case that banks face much less of a headache in the context of the SMCR than 
those firms trying to get to grips with its probable requirements for the first time," Armstrong said. 
“Nonetheless, the SMCR is still relatively young, and it is undergoing a major set of revisions — banks 
should be prepared for some of those revisions to affect them.” 
 
Lawyers say, however, that an important aspect of the expanded regime is the recognition that not all 
firms are the same size or operate in the same manner, and therefore cannot be subject to a one-size-
fits-all approach. 
 



 

 

The FCA has floated a three-tier band of compliance with all aspects of the SMCR depending on the size, 
scale and complexity of a firm: enhanced, core and limited scope. 
 
The largest 1 percent of firms will be subject to the enhanced SMCR. These are firms with assets under 
management of £50 billion ($66 billion), with a total intermediary regulated business revenue of £35 
million or more per annum, and nonbank mortgage lenders with 10,000 or more regulated mortgages 
outstanding. 
 
“What fits for a big bank is not going to fit for a medium-sized asset manager, and that is important to 
remember here,” Blair said. “There will be a level of individual accountability whereas previously things 
may have been delegated with a ‘hands off’ approach. It’s your name, your reputation on the hook.” 
 
By breaking application of the code down into segments, the regulator has also bought itself some space 
and a reason to allocate resources where it best sees fit. 
 
They expect firms to comply, she said, and it will require significant investment at the same time that 
Britain is leaving the European Union, a situation itself which promises to suck up vast amounts of 
resource and time for both regulated firms and the FCA. 
 
“In reality, the FCA are probably going to have to recruit to manage this properly, which may be a tricky 
budget issue,” Blair said. “They will face a constant demand and it is the same burden they are putting 
onto organizations: ‘Do more with less.’” 
 
In turn, it may lead the SMCR to be more industry-focused, with a thematic review approach adopted 
looking at areas of concern and moving to act where possible. 
 
The unwelcome alternative for the FCA is to drown in self-reports that will come pouring in from the 
56,000 firms eventually subject to the new rules, Roberts said. 
 
“The FCA is probably going to get a considerable uptake in terms of people coming to them with self-
reports, many more than they are used to given the size of the sector soon to be under the enhanced 
regime,” he said. “There is a risk that that the regulator ends up ‘drinking from the fire hose’ — if it is 
going to cope, it is going to need much more resources.” 
 
--Editing by Rebecca Flanagan and Emily Kokoll. 
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