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The British government has published a draft bill further setting out what the UK’s 
insolvency legislation will look like in the event of a “no deal” Brexit, which local 
lawyers warn could reduce the country’s competitiveness on the international stage. 

The Insolvency (Amendment) (EU Exit) Regulations 2018 “address the deficiencies” 
that will arise when there is no mutual application of the EU Insolvency Regulation 
(EIR) between EU member states and the UK, according to an explanatory note 
published with the draft. 
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As set out in an initial guidance memo, the government published back in September, 
the majority of the EIR will be repealed in the UK, and the “centre of main interests” test 
will no longer restrict the opening of proceedings in the UK. 
 
This means that from the day the UK leaves, it will be possible to open insolvency 
proceedings where any of the tests set out in UK domestic law are satisfied, regardless 
of whether the debtor’s centre of main interests is elsewhere in Europe. 

But without the EIR, UK insolvency practitioners will have to make recognition 
applications under the domestic laws of EU member states – a less than satisfactory 
state of affairs for local lawyers. 

Weil Gotshal & Manges restructuring partner Andrew Wilkinson tells GRR that in the 
years since the EIR was introduced, England has become “the most prominent 
jurisdiction in Europe for financial restructuring” – particularly for leveraged buy-outs 
and high yield restructurings. 
 
The government’s proposed amendment to the EIR as it is incorporated in English law 
cannot fix the consequences of exiting the EU without a deal, says Wilkinson – namely, 
losing EU recognition of UK COMI restructurings. 

Utilising an English COMI has been an extremely important tool in restructuring the 
debt obligations of European issuers, he says. “It is heart-breaking to see these 
advances, which have served debt issuers and the London restructuring community 
well, sacrificed in the pursuit of the likely illusory benefits of a hard Brexit.” 

Howard Morris, head of Morrison & Foerster’s London restructuring and insolvency 
group, agrees. He tells GRR that the lack of a recognition agreement will add a layer of 
pain, cost and complexity to the contingency planning that local practitioners have to go 
through. 
 
“I remember what it was like pre-EIR and the difficulties getting liquidators, 
administrators and receivers recognised on the continent,” he says. The UK has become 
a “wonderful restructuring centre” since the EIR was passed in 2000, but the negative 
affects of leaving the EU without a deal “could reduce our competitiveness on the 
international stage”. 

Though the draft amendment makes it clear that the EIR COMI test will no 
longer restrict main proceedings being opened in the UK, the test can still be applied. 
Macfarlanes senior solicitor Jamie Macpherson and senior counsel Paul 
Keddie say that “there is thought to be a greater chance of recognition in cases in which 
the COMI test has been applied in opening main insolvency proceedings in the UK.” 
 
Foreign insolvency officeholders will be able to rely on the UNCITRAL Model Law, 
which the UK implemented via the Cross-Border Insolvency Regulations, to recognise 
incoming insolvencies from EU member states. 
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But the Model Law is not reciprocal and only four of the remaining EU27 have adopted 
it – Greece, Poland, Romania and Slovenia – which means the remaining 23 member 
states will not recognise outgoing insolvencies from the UK under the Model Law. 

Speaking to GRR after the government published its no-deal guidance memo, South 
Square’s Felicity Toube QC said that “[t]he result of all this will be confusion, 
multiplicity of proceedings, and a huge mess”. 
 
Without a mutually applied regulation, the UK could be in the “curious position” where 
main proceedings are opened up in Europe and the UK, says Morris, and it is not clear 
how such a situation would be resolved unless and until the foreign office holder 
successfully applies under the CBIR. 

The confusion and complexity could see the UK restructuring sector experience a fall in 
demand. 

Debtors that were going to restructure in the UK using a scheme of arrangement might 
now decide to go to France or Germany to avoid their restructuring not being 
recognised in other EU member states. 

Under the draft withdrawal agreement, published last week but not yet agreed by 
Parliament, the EIR will continue to apply to the UK until 31 December 2020. 
Morris suggests that the government should use the “transition period” to try and 
negotiate something that would replace the EIR. 

“This is an issue that should be uncontroversial,” he says. There is “huge pressure” to 
move towards cross-border cooperation in insolvency around the world, and Judge 
Martin Glenn’s recent ruling in Agrokor, in which he dismissed concerns about the 
English Gibbs precedent, is testament to that, he adds. 
 
While lawyers were raising concerns over the draft bill, UK Prime Minister Theresa May 
was in Europe finalising a draft political declaration with the European Commission on 
the future relationship between the UK and the EU. 
 
Along with the 585-page Draft Withdrawal Agreement released last week, it symbolises 
one step forward in helping the UK leave the EU next March with a deal in place. 

However, the Draft Withdrawal Agreement is facing challenges from UK politicians on 
all sides of the political spectrum back home, while a draft political declaration released 
on 22 November appears to be facing opposition from Spain, which wants concessions 
relating to the British Overseas Territory of Gibraltar. 

A no-deal Brexit is still a distinct possibility. 

 
 
 
 


