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2018 State And Local Tax Policy: Year-In-Review 

By Matthew Nesto 

Law360 (December 13, 2018, 12:40 PM EST) -- This year may have been dominated by federal tax 
reform, but state and local policy practitioners were plenty busy, too. From wrestling with federal tax 
law changes, Amazon's hunt for a new headquarters and the tax incentives to go with it and efforts to 
craft workarounds to caps on state and local tax deductions, state tax policy dominated the headlines in 
2018. 
 
Here, Law360 highlights some of the biggest state and local tax policy moves of 2018. 
 
States Wrestling With Federal Tax Reform 
 
The moment the Tax Cuts and Jobs Act became law in late 2017, tax practitioners rightly predicted that 
2018 would be filled with challenges and change. State and local governments were not only forced to 
adapt to the new law of the land but also to do so quickly. 
 
State and local responses to federal tax reform tended to follow two major themes — conformity and 
avoidance — as elected officials of different parties and persuasions crafted responses fitting their 
particular needs, resulting in a nationwide response that was anything but uniform. 
 
“The biggest state and local tax policy issue of 2018 [was] how the states wrestled with federal tax 
reform,” said Maria Eberle, a partner at Baker McKenzie, noting that states faced significant political and 
economic pressures as they figured out how to conform — or not to conform — to federal tax reform. 
 
While some states followed the lead of federal policymakers by conforming to both base broadening 
and offsetting provisions, Eberle said, a handful of states took the opposite approach and attempted to 
offset some of the benefits realized by corporate taxpayers. 
 
But whichever route particular jurisdictions took, an overarching theme emerged that created “new 
tension between the federal and state tax policy objectives,” Eberle said. 
 
Arguably, the most contentious but least productive line of response, practitioners said, was the spate 
of so-called SALT workaround initiatives crafted by lawmakers in high-tax states in an attempt to 
circumvent the new $10,000 deduction cap on state and local taxes. 
 
While responses ranged from the creation of tax credits for charitable in-state contributions to the 
enactment of pass-through entity taxes and optional employer payroll tax systems, the actual use of 
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these measures was blocked by the Internal Revenue Service and shunned by most accountants. But 
again, the big-picture outcome of increased policy tensions was the same. 
 
“The most significant SALT policy action in 2018 was inaction,” said Mitchell Newmark, a state and local 
tax partner at Morrison & Foerster LLP. 
 
Specifically, Newmark highlighted what he called “insufficient action by most states to produce rapid 
and thorough guidance as to the state treatment of federal income tax reform” as a primary policy 
byproduct. 
 
“The state tax treatment of federal tax reform should not become an audit gotcha or money grab of 
income that has nothing to do with the taxing state,” Newmark added. 
 
And as much as this convoluted state response was a dominant theme over the past year, practitioners 
said, it is likely to remain so for the year to come. 
 
HQ2 and Opportunity Zones 
 
With more than 200 state and local governments taking part in a 14-month economic development 
courtship in hopes of attracting Amazon.com Inc.’s second corporate headquarters to their 
communities, it would be hard to find a single issue in 2018 that consumed more time and garnered 
more attention. 
 
Although that process concluded in mid-November with the announcement of two winners — metro 
Washington, D.C., and New York City — the awareness and attention that large taxpayer-backed 
deals are now facing may never be the same. 
 
“For large, visible projects, I think the kind of scrutiny Amazon and HQ2 got will continue,” said Steven 
Polivy, chair of Akerman LLP’s economic development and incentives practice, “but in terms of 
transformative policy, the economic development story of the year is, without a doubt, opportunity 
zones.” 
 
That’s because HQ2-size deals are few and far between, compared with the 8,700 opportunity zones in 
all 50 states that were created out of thin air in 2018 and will be around and growing and changing for at 
least the next decade. 
 
“I think opportunity zones are bigger than any other incentive deal,” Polivy added, noting that the 
development of the zones is just getting started. 
 
Similar to HQ2, which has two sites selected on the East Coast but myriad development details still 
unsettled, opportunity zones also carry a substantial degree of uncertainty that’s likely to keep tax policy 
pros engaged for years. 
 
The Creep of Cannabis  
 
From a sweeping new tax law in San Francisco to the birth of recreational-use markets in places 
including Massachusetts and Michigan, 2018 has been an indisputably strong year of advancement for 
the marijuana business, as well as the policymaking that surrounds it. 
 



 

 

“2018 has been yet another milestone year for the movement to repeal and replace marijuana 
prohibition on the state level,” said Mason Tvert, communications director for the Marijuana Policy 
Project, noting there has been a lot of progress on the federal level, as well as in neighboring Canada 
and Mexico. 
 
“States continue to set records with the amount of tax revenues they generate with adult-use marijuana 
sales,” Tvert added. 
 
In November, Michigan residents passed Proposal 1, which legalized marijuana in the state for adults 21 
and older, and imposed a 10 percent excise tax to be collected in addition to the state’s 6 percent sales 
tax. 
 
A few weeks later, the first retail dispensaries in Massachusetts were given final clearance for 
recreational sales following a two-year regulatory process, bringing the number to 10 states, plus the 
District of Columbia, that have legalized and taxed recreational cannabis use, with more expected to 
follow. 
 
Ballot Box Budgeting 
 
Among many issues that emerged from the divisive and contentious midterm elections was a spate 
of state and local ballot initiatives that tax policy experts say will change the policymaking landscape for 
years to come. 
 
While voters showed a preference for issuing bonds in 2018 versus approving tax increases, voters were 
split over measures that would either expand or restrict the taxing authority of cities and states, 
according to Nathan Arnosti, senior research assistant at the Brookings Institution’s metropolitan policy 
program. 
 
For example, in addition to major bond issuance plans approved in California and New Jersey, Arnosti 
pointed to marijuana-related measures approved in Michigan, Missouri and Utah as expansive policy 
votes that will generate new revenue. 
 
At the same time, Arnosti noted the passage of fiscally limiting measures, such as Arizona’s preemption 
on sales taxes on services, Washington state’s preemption on soda taxes and Florida’s constitutional 
amendment to require supermajority approval for future state tax increases, as restrictive policy 
decision. 
 
“All three [voter outcomes] affect the resources that governments will have at their disposal in the years 
ahead,” Arnosti said, warning that constraints on revenue-raising regimes can hinder the ability of state 
and local governments from providing basic services, especially in jurisdictions that have no income tax, 
such as Nevada or Texas, or cities that operate under externally imposed limitations on taxing authority. 
 
In total, a report published by Arnosti in November showed voters in 24 states approved of 26 of 38 
expansionary measures, and 14 of 20 restrictive measures, which marked about a 69 percent success 
rate. 
 
Limiting Chevron Deference 
 
According to state and local tax partner Charles Kearns of Eversheds Sutherland, two states limited the 



 

 

so-called Chevron deference in 2018, a contested legal standard that is currently pending before 
the U.S. Supreme Court and affords state agencies a “presumption of correctness” in their arguments 
before a court. 
 
Both Arizona and Florida have moved to statutorily limit this practice, Kearns said, noting its potential to 
level the playing field in tax disputes. 
 
“[Chevron deference] is one reason why it’s so challenging to litigate a state tax case,” Kearns said. “The 
assessment of the state is given a presumption of correctness, which means the taxpayer is presumed 
guilty." 
 
In November, Florida voters approved Amendment 6, a wide-ranging ballot question that changed the 
rules and rights of crime victims as well as judges, including a requirement that judges and hearing 
officers independently interpret statutes and rules. 
 
“In interpreting a state statute or rule, a state court or an officer hearing an administrative action 
pursuant to general law may not defer to an administrative agency’s interpretation of such statute or 
rule, and must instead interpret such statute or rule de novo rather than deferring to government 
agency's interpretation,” Kearns said in an email. 
 
Although the deference limitation movement is still small, it has the potentiality to get much bigger if 
the Supreme Court were to weigh in favorably on it. 
 
--Editing by Tim Ruel and Neil Cohen. 
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