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US Urges High Court To Skip Mont. Superfund Site Cost Case 

By Juan Carlos Rodriguez 

Law360 (May 1, 2019, 3:58 PM EDT) -- The federal government asked the U.S. Supreme Court on 
Tuesday not to review a Montana Supreme Court decision allowing state residents to sue Atlantic 
Richfield Co. for cleanup costs related to pollution from the Anaconda Smelter Superfund site. 
 
The government said in an amicus brief that although the Montana court's decision was incorrect, it's 
too early for the U.S. high court to address the matter. It said Arco, a BP America Ltd. subsidiary, had 
appealed a summary judgment decision, so the district judge may yet find at trial that the residents' 
claims fail, in which case the requested review would be unnecessary. 
 
"And if respondents prevail on remand, those proceedings may clarify the precise nature of the 
proposed remedial activities for which respondents seek compensation, which in turn would aid courts 
in the application of the relevant [Comprehensive Environmental Response, Compensation, and Liability 
Act] principles," the brief said. 
 
The Montana high court upheld three key findings from the lower court. First, it said that CERCLA's limit 
on challenges to EPA remedies does not apply in this case because the residents are not challenging or 
seeking to interfere with any part of the EPA's cleanup plan. 
 
Second, the court found that the residents are not "potentially responsible parties" as defined by 
CERCLA who would be subject to a requirement that the EPA approve any remediation activities. 
 
"The court observed that [the residents] had not caused the contamination and had 'never been treated 
as PRPs for any purpose,'" the government said. 
 
And third, the court said CERCLA doesn't preempt the residents' claims for restoration damages, which 
under Montana law can be sought when a few conditions are met, including if ordinary damages don't 
provide "full compensation." Again, the state high court said that type of relief would be available to the 
residents because it wouldn't interfere with the EPA's cleanup in any way. 
 
The brief said putting off U.S. Supreme Court review for now would not seriously affect any of the 
parties, noting that the EPA is not a party to the case. 
 
"EPA therefore retains power to protect its cleanup plan against challenges by respondents at this 
Superfund site or potential challenges by landowners at other Superfund sites in Montana," the 

mailto:customerservice@law360.com


 

 

government said. "Given the limited reach of the decision ... and the procedural complications that 
immediate review would entail, the petition for a writ of certiorari should be denied." 
 
Arco said in its petition that the residents' state law claims would require companies to pay for cleanup 
remedies "directly at odds" with the Anaconda plan chosen by the EPA, something specifically barred by 
CERCLA. 
 
The residents responded that the matter is not yet settled at the state level because the Montana 
Supreme Court remanded the matter to the district court for trial, and they also noted that the state 
high court held that CERCLA prohibits private landowners from seeking damages after a cleanup is 
complete. 
 
Arco and the counsel for the residents did not immediately respond to a request for comment 
Wednesday. 
 
The government is represented by Noel J. Francisco, Malcolm L. Stewart and Christopher G. Michel of 
the U.S. Solicitor General's Office and Eric Grant and Matthew R. Oakes of the U.S. Department of 
Justice's Environment and Natural Resources Division. 
 
Arco is represented by Lisa S. Blatt of Williams & Connolly LLP. 
 
The residents are represented by Joseph R. Palmore, Bryan J. Leitch and James R. Sigel of Morrison & 
Foerster LLP, Monte D. Beck and Justin P. Stalpes of Beck Amsden & Stalpes PLLC and J. David Slovak, 
Mark M. Kovacich and Ross Johnson of Kovacich Snipes PC. 
 
The case is Atlantic Richfield Co. v. Gregory A. Christian et al., case number 17-1498, in the Supreme 
Court of the United States. 
 
--Editing by Peter Rozovsky. 
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