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A recent wave of litigation challenges “continuous”
or “extended overdraft fees” — fees that banks charge
when deposit accounts remain overdrawn. A key issue
in this litigation is whether such fees are “interest”
under the National Bank Act and thus limited in
amount by the applicable state usury limit or instead
are deposit account service charges, the amounts of
which banks have discretion to set.

District courts are nearly unanimous in concluding
that continuous or extended overdraft fees are not
“interest” under the NBA,1 but this issue remained
unanalyzed by a Court of Appeals until the 1st U.S.
Circuit Court of Appeals recent decision in Fawcett v.
Citizens Bank, N.A., No. 18-1443, 919 F.3d 133 (1st
Cir. 03/26/19).2 The 1st Circuit, in a split decision,
concluded that continuous or extended overdraft fees
are not “interest.”

The majority’s reasoning may not prove persuasive

in other circuits, however, resulting in a circuit split

that will ultimately need to be adjudicated by the

Supreme Court.

The dispute came about through Massachusetts

resident Barbara Fawcett, who had a checking account

with Citizens Bank NA in Providence, R.I. The bank’s

policy when a checking account customer incurs a

debit that exceeds the funds in the account and the

bank pays the debit, Citizens charges the customer a

$35 “overdraft fee.”

If Citizens declines to pay the debit, it charges the

customer a $35 “returned item fee.” Citizens also

charges a “sustained overdraft fee” if an overdrawn

customer does not bring the account to a positive bal-

ance within a set amount of time.



Plaintiff incurred multiple overdrafts

Fawcett incurred three debits on Oct. 1, 2015, for

which she lacked sufficient funds to pay. Citizens

paid those transactions and charged her a $35

overdraft fee for each one.After her account remained

overdrawn for three business days, Citizens charged

her a $6.99 sustained overdraft fee each of the next

six consecutive business days when her account

remained overdrawn. She incurred additional

sustained overdraft fees in January and February

2016 after again overdrawing her account and not

curing the overdraft within three business days.

Citizens subsequently changed its sustained

overdraft fee practice in March 2016 to charge $30 if

an account remained overdrawn at four, seven, and

10 business days after the initial transaction. Fawc-

ett incurred additional sustained overdraft fees after

this change when she failed to bring her account to a

positive balance within four business days of

overdrawing it. Citizens charged Fawcett a total of

52 sustained overdraft fees from August 2015 to

January 2017.

Fawcett filed a putative class action in federal
district court on June 7, 2017, challenging Citizens’
assessment of sustained overdraft fees under the
NBA. She claimed that, unlike overdraft fees, which
Citizens charges for the service of responding to a
debit presented against insufficient funds, Citizens’
sustained overdraft fees constitute interest charged
by Citizens “for the use, forbearance, or detention of
the money it has loaned to its customer by advancing
the funds necessary to pay [an] overdraft.”

She alleged that the interest rate represented by

the sustained overdraft fees (ranging from 265% to

4,264%) exceeded the 21% rate Citizens could law-

fully charge under the NBA. Citizens moved to

dismiss the complaint on the basis that sustained

overdraft fees do not constitute “interest” under the

NBA.

The district court granted Citizens’ motion. The

court explained that it chose “to follow the overwhelm-

ing majority of jurisdictions which have ruled that

sustained overdraft fees are not considered interest

under the NBA” and therefore that Fawcett could not

state a claim for relief. Fawcett appealed.

Regulators provide ‘interest’ definition

The NBA gives a number of “authorized powers” to

national banks and also grants banks “all such

incidental powers as shall be necessary to carry on
the business of banking.” (12 U.S.C. § 24 (Seventh).)
The Office of the Comptroller of the Currency is
charged with implementing the NBA and the activi-
ties of national banks are also governed by its regula-
tions. (See Gutierrez v. Wells Fargo Bank, NA, 704
F.3d 712 (9th Cir. 2012).)

Section 85 of the NBA, codified at 12 U.S.C. § 85,
provides that a national bank may charge “interest
at the rate allowed by the laws of the State . . . where
the bank is located” even when making loans to bor-
rowers that reside in other states. (See Marquette
Nat’l Bank of Minneapolis v. First of Omaha Serv.
Corp., 439 U.S. 299 (1978). This authority is known
as the interest rate exportation doctrine and allows
national banks to avoid the difficulties of complying
with manifold state usury laws.

In Smiley v. Citibank (South Dakota), N. A., 517
U.S. 735 (1996), the U.S. Supreme Court held that
the term “interest” in section 85 is ambiguous and
that the OCC, as the primary regulator for national
banks, is owed deference in interpreting it. The OCC
at 12 C.F.R. § 7.4001(a) defines “‘interest’ as used in
12 U.S.C. § 85 [to include] any payment compensat-
ing a creditor or prospective creditor for an extension
of credit, making available of a line of credit, or any
default or breach by a borrower of a condition upon
which credit was extended.”

Under OCC regulations, the term “interest”
expressly “includes, among other things, the follow-
ing fees connected with credit extension or avail-
ability: numerical periodic rates, late fees, creditor-
imposed not sufficient funds fees charged when a
borrower tenders payment on a debt with a check
drawn on insufficient funds, overlimit fees, annual
fees, cash advance fees, and membership fees.”

Interest, underOCC regulations, “does not ordinar-
ily include appraisal fees, premiums and commis-
sions attributable to insurance guaranteeing repay-
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ment of any extension of credit, finders’ fees, fees for

documentpreparation ornotarization, or fees incurred

to obtain credit reports.”

The OCC also has issued § 7.4002(a), entitled

“National bank charges,” which grants a national

bank the power to “charge its customers non-interest

charges and fees.”

This regulation provides at § 7.4002(b)(2) that

“[t]he establishment of non-interest charges and fees,

their amounts, and the method of calculating them

are business decisions to be made by each bank, in

its discretion, according to sound banking judgment

and safe and sound banking principles.” Subsection

(d) of that provision — titled “State Law” — preempts

attempts to use state law to challenge national bank

fees.

Thus, fees charged by a national bank fall into one

of two categories: fees that are “interest” and governed

by the interest rate exportation doctrine of section 85
and fees that are not “interest” and are deposit
account service charges governed by the guidelines
in § 7.4002.

OCC guidance controls

The 1st Circuit appellate panel’s majority decision,
penned by Judge Sandra L. Lynch and joined by Chief
Judge Jeffrey R. Howard, disposed of Fawcett’s claim
in one stroke by finding that Citizens’ sustained
overdraft fee is not “interest” under the NBA. The
appellate panel found the OCC’s guidance in its
Interpretive Letter 1082 decisive in that regard.

The OCC explained in that 2007 letter (2007 WL
5393636) that the NBA and its regulations permitted
a bank seeking guidance to charge overdraft fees for
honoring items for which there were insufficient
funds in depositors’ accounts and recovering the
resulting overdraft amounts. The OCC had noted in
a footnote that the bank seeking the guidance
“‘charge[d] a continuous overdraft charge of $5 per
business day from the fourth through 11th calendar
day that an account is overdrawn.’”

Given the facts underlying the OCC’s guidance in
the letter, Judge Lynch observed that the letter
concluded that “the precise practice” at issue in
Fawcett — i.e., the assessment of a flat excess
overdraft fee — to be “lawful.” It considered that
conclusion controlling under Auer v. Robbins, 519
U.S. 452 (1997), because it is not plainly erroneous or
inconsistent with 12 C.F.R. § 7.4002, the regulation
interpreted in the letter.

The majority dispatched each of Fawcett’s argu-
ments as to why Interpretive Letter 1082 should not
merit deference.

E First, it did not matter that the OCC interpreted
§ 7.4002 instead of its “interest” regulation at
§ 7.4001, because “in classifying the bank’s excess
overdraft charges as ‘deposit account service
charges,’ OCC necessarily rejected the conclusion
that those charges were ‘interest.’”

E Second, the OCC’s pronouncement in 2001 that
where a bank’s overdraft fee exceeded its returned
check fee, the difference between the charges
could be viewed as interest, is not inconsistent
with the OCC’s later conclusion that a flat excess
overdraft charge does not constitute interest.

E Third, the Supreme Court’s deference to the
OCC’s definition of “interest” in Smiley defeated
Fawcett’s argument that the court should not
defer to the definition because it merely
paraphrases language from the NBA.

The majority also found that the OCC’s determina-
tion that a flat excess overdraft fee is not interest
under § 7.4001 to be persuasive apart from the defer-
ence due under Auer. Like the 11th Circuit, the appel-
late panel here considered the fact that flat excess
overdraft fees arise from a bank’s deposit account
agreementwith its customers to be relevant in conclud-
ing that such fees are deposit account service charges.

A flat excess overdraft fee compensates a bank for
its services, such as continuing to hold open an
overdrawn checking account, or the costs of such
services, such as additional monitoring to protect
against losses from customers who fail to remedy
overdrawn accounts. Flat excess overdraft fees, wrote
Judge Lynch, “lack the hallmarks of an extension of
credit,” such as a request for credit from the customer
and underwriting, and, unlike conventional interest
charges, do not involve the application of an establish
rate to the principle balance.

Fawcett’s additional arguments likewise failed.
The majority explained that simply because some flat
fees may be “interest” under the NBA is “no proof that
it is invalid for the OCC” to classify flat excess
overdraft fees as something other than “interest.” The
majority also found inapplicable the statement in the
2001 “Joint Guidance on Overdraft Protection
Programs” issued by four agencies, including the
OCC, that “[w]hen overdrafts are paid, credit is
extended.” (quoting 70 Fed. Reg. 9127 (Feb. 4, 2005)).

Judge Lynch observed that the joint guidance was
not the OCC’s interpretation of the NBA; that it
predated Interpretive Letter 1082; and, in context,
“is meant only to acknowledge that if a bank honors
an overdraft and the checking account customer does
not replenish her account, the bank will have to
charge off the negative balance, which may pose a
‘credit risk’ to the institution.”
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Dissent: Not so fast

In dissent, Judge Kermit J. Lipez questioned the
majority’s certainty that Citizens’ sustained overdraft
fees are not “interest.” In his view, the fees cannot be
so easily characterized because they “unquestionably
relate to the accountholder’s continuing ‘use’ of the
bank’s money over time — a service for which banks
ordinarily charge interest.”

While Judge Lipez agreed with Citizens that
banks providing overdraft coverage are merely rese-
quencing accountholder deposit and withdrawals
that will soon balance out, the court found that the
characterization loses force when an overdraft is not
cured shortly. As the days pass, “the overdraft cover-
age looks more and more like a short-term loan,”
Judge Lipez wrote.

He also thought that the conclusion that the OCC
found a continuous overdraft fee to be “interest”
under the NBA overstated what the OCC determined
in Interpretive Letter 1082. Judge Lipez noted that
the OCC only mentioned the Continuous Overdraft
Charge fee charged by the bank whose inquiry
prompted the letter in a footnote and did not explicitly
analyze whether such a fee constitutes interest.

The dissent said that the additional reasoning
relied on by the majority was insufficient to conclude
that Fawcett failed to allege that Citizens’ sustained
overdraft fees may be interest charges.

The majority’s analysis reflects the appropriate
deference to the OCC’s determination that continu-
ous or extended overdraft fees are not interest. A
determination to the contrary would improperly limit
national banks’ “incidental powers” to charge fees for
the deposit account services they provide. But the
majority’s initial impression may not stand.

Fawcett has petitioned the 1st Circuit for a hearing
en banc. (Fawcett v. Citizens Bank, N.A., No. 18-1443
(1st Cir., petition for r’h’r’ng en banc 04/09/19).) If
granted, the full bench may adopt the reasoning of the
sole district court opinion to conclude that continuous
or extended overdraft fees are “interest” — Farrrell v.
Bank of Am., N.A., 224 F.Supp.3d 1016 (S.D. Cal.
2016) — and Judge Lipez’s dissent in Fawcett.

The Farrell court concluded that the bank’s pay-
ment of an overdraft constitutes an extension of credit

and because a continuous overdraft fee compensates a

bank for that extension of credit, the fee is interest

under section 85. The defendant bank in Farrell

appealed the decision, but the parties have settled.

No matter how the dust ultimately settles in the

1st Circuit, it is unlikely that the circuit will have the

last word on whether continuous overdraft fees are

“interest” under the NBA. There are a few other pos-

sibilities:

E Theplaintiff inJohnsonv.BOKFNationalAssocia-
tion, No. 18-11375 (5th Cir., appeal filed 10/17/19),
appealed theU.S.District Court,NorthernDistrict
of Texas’s decision mirroring Fawcett, and the
appeal is fully briefed.

E The Supreme Court heard oral argument in Kisor
v. Wilkie, No. 18-15 (U.S., oral argument 03/27/19),
in which it will decide whether to overrule Auer
— the decision undergirding the First Circuit’s
deference to the OCC in Fawcett.

E A new lawsuit in another district court may pres-
ent an opportunity to follow Farrell and the
Fawcett dissent.

Thus, despite the positive developments so far, the
future of continuous or extended overdraft fees
remains far from certain.

Notes
1 Compare Johnson v. BOKF, Nat’l Ass’n, 341 F.
Supp. 3d 675 (N.D. Tex. 2018); Moore v. MB Fin.
Bank, N.A., 280 F. Supp. 3d 1069 (N.D. Ill. 2017);
In re TD Bank, N.A., 150 F. Supp. 3d 593 (D.S.C.
2015); McGee v. Bank of Am., N.A., No.
15-60480-CIV, 2015 WL 4594582 (S.D. Fla.
07/30/15), aff’d, 674 F. App’x 958 (11th Cir. 2017);
Shaw v. BOKF, Nat. Ass’n, No. 15-CV-0173, 2015
WL 6142903 (N.D. Okla. 10/19/15) with Farrell v.
Bank of Am., N.A., 224 F. Supp. 3d 1016 (S.D. Cal.
2016).

2 In McGee, the 11th Circuit extended, without
analysis, its holding in Video Trax, Inc. v. Nations-
bank, N.A. (So.), 205 F.3d 1358 (11th Cir. 2000)
(per curiam), that an overdraft fee is not interest
for purposes of the NBA to conclude that an
extended overdraft fee is also not interest.
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