
J Alexander Lawrence

All shook up
Michael Jacobs and J Alexander Lawrence examine US 
statutory copyright termination

COPYRIGHT COMMENT

18  Intellectual Property Magazine July/August 2019  www.intellectualpropertymagazine.com 

In 1956, a former truck driver from 
Memphis burst on the music scene, and his 
sound, charisma and gyrations changed 
the world of music forever. From Freehold, 
New Jersey to Liverpool, England, kids picked 
up guitars and started their own bands. The 
hips that launched a thousand ships ushered in 
a golden age of rock and roll in the 1960s and 
1970s. The copyrights in the musical works 
from this classic rock era are worth billions.

As this fertile artistic period drew to a close, 
the US Copyright Act underwent important 
changes. In 1976, as part of Congress’s 
comprehensive revision of the Copyright 
Act, and recognising “the consequences of 
ill-advised and unremunerative grants that 
had been made before the author had a fair 
opportunity to appreciate the true value of 
his work product.”1 Congress introduced a 
mechanism by which authors could terminate 
earlier transfers of their rights and recapture 
their copyrights for themselves. 

The termination rights appear in two 
sections of the Copyright Act. If the copyright 
already subsisted on 1 January 1978, and was 
the subject of a transfer or licence before that 
date, the author (or the author’s statutory 
successors as defined in the act) can upon 
timely notice terminate the transfer between 
56 and 61 years after the copyright was 
secured.2 Thus, for a musical work in which a 
copyright was first secured on 1 January 1965, 
and subsequently renewed, a writer who 
signed away rights in the work before 1978, 
can recapture them as early as 1 January 2021, 
but no later than 1 January 2026.3

For rights transferred or licensed on or 
after 1 January 1978, the author (or statutory 
successors) can as a rule upon timely notice 
terminate the transfer between 35 and 40 
years after the date of the grant.4 Thus, in the 
case of rights in a musical composition created 
on 1 January 1965, that were transferred by 
the author on 1 January 1980, the author 
(or statutory successors) can terminate the 

transfer between 1 January 2015, and 1 
January 2020.5

Both Section 203 and Section 304 provide 
that termination of a prior grant “may be 
effected notwithstanding any agreement to 
the contrary, including an agreement to make 
a will or to make any future grant”, see 17 
USC § 203(a)(5); 17 USC § 304(c)(5). This 
language explains why the termination rights 
created by Sections 203 and 304 have been 
repeatedly characterised as “inalienable”.6 
No matter how cleverly the transferee drafted 
the agreement, the termination rights will 
generally remain with the author (or statutory 
successors).7 

The termination rights have exclusions, 
the most notable of which is the provision in 
Sections 203 and 304 that termination rights 
do not apply to works made for hire.8 The exact 
test for whether a work qualifies as a work 
made for hire differs depending on when the 
work was created.9 Likewise, the termination 
rights do not apply to grants by will.10 Thus, if 
the author bequeaths a copyright interest to 
a favourite charity, the statutory successors, 
such as the widow or widower and children, 
cannot attack the bequest. Also, termination 
rights apply only to US copyrights, not foreign 

copyrights or any other rights.11 
While the actual process of terminating and 

making sure all of the statutory requirements 
are met can be complex and experienced 
counsel should be consulted – especially when 
dealing with works with multiple authors or 
where one or more author is deceased – here 
are some of the important considerations.

 
How do you go about 
terminating? 
It is a two-step process. First, either the author 
or their statutory successors must serve written 
notice upon the grantee of the copyright 
interest or their successors in title. The required 
elements and the methods of service are set 
forth in the implementing regulations.12 One 
notice per work is not required; multiple works 
can be identified in the same notice. Next, 
after notice is served, it must be registered 
with the Copyright Office.

 
When can you serve the notice? 
The notice must be served no more than 
10 and no fewer than two years before the 
termination date set forth in the notice. 
Thus, again taking the example of a musical 
composition that was first copyrighted on 1 
January 1965, where the artist signed away 
the rights before 1978, the notice could have 
been served as early as 1 January 2011. To still 
terminate within the five-year window that 
closes on 1 January 2026, the notice must be 
served by 1 January 2024, two years before 
the last available date for termination.

 
What if the author is dead and 
not all statutory successors 
agree to terminate? 
Unanimity is not required. Those owning more 
than one half of the author’s termination 
interest must agree to terminate. However, 
depending on the number of statutory 
successors – surviving spouses, children, 
and grandchildren – the calculation of what 
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constitutes a majority of that interest can be 
complex.

 
But what if there are multiple 
authors? 
Under the Copyright Act, joint authors in 
a work share in the copyright.13 Under the 
termination provision applicable to pre-1978 
grants, joint authors need not act together. 
One author (or their statutory successors) 
could choose to exercise their termination 
rights, and another author (or their statutory 
successors) could decide not to. 

With respect to post-1977 grants, there 
need not be unanimity, but a majority of joint 
authors (or their statutory successors) who 
executed the grant must join in terminating. 
Again, what constitutes a majority of statutory 
successors is not a simple headcount, but 
rather based on interests and can be complex. 
With respect to these later grants, if a majority 
terminates, the entire grant is terminated.

 
Does this right apply only to 
musical works? 
Notwithstanding the focus of this article, 
termination rights are not limited to musical 
works. Recent litigation has involved disputes 
over screenplays,14 television shows,15 motion 
pictures,16 and board games.17 

Comment
The stories of famous artists who signed away 
their rights are all too common. In retrospect, 
it may seem foolish, but artists focus on their 
art, making music and finding an audience. 
The Copyright Act provides these artists with a 
second chance to fully enjoy the fruits of their 
labour.
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