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New Jersey Resurrects Throwout: A GILTI Exorcism Is Near!

by Mitchell A. Newmark and Eugene J. Gibilaro

As states continue to respond to the new 
federal income tax regime for global intangible 
low-taxed income (otherwise known as GILTI, 
though there is nothing “guilty” about it), New 
Jersey’s novel approach to allocating and taxing 
GILTI has received considerable scrutiny. 
However, lost in the mix is New Jersey’s 
approach to GILTI with the return of a familiar 
concept in New Jersey taxation that has already 
been thoroughly litigated: throwout. If the New 
Jersey Division of Taxation sticks to its current 
approach for allocating GILTI, then litigation 
will almost certainly follow on a number of 
novel issues raised by that approach.1 This 

article focuses on the throwout issue; New 
Jersey courts have already made clear what the 
limitations are on the division when it seeks to 
apply throwout.

The History of Throwout in New Jersey

Throwout was so bad and anti-business that 
the governor and Legislature repealed it for tax 
years beginning on or after July 1, 2010.2 For tax 
years beginning on or after January 1, 2002, the 
state required taxpayers, in allocating (New 
Jersey’s word for apportioning) their entire net 
income, to exclude from the denominator of 
their sales fraction any receipts that “would be 
assigned to a state, a possession or territory of 
the United States or the District of Columbia or 
to any foreign country in which the taxpayer is 
not subject to a tax on or measured by profits or 
income, or business presence or business 
activity.”3

In Whirlpool Properties Inc. v. Director, 
Division of Taxation, the New Jersey Supreme 
Court agreed with us and rejected the division’s 
approach of excluding all receipts that were not 
actually taxed in another jurisdiction regardless 
of whether nontaxation was simply a policy 
choice of the other jurisdiction, and instead 
interpreted throwout “to be limited in operation 
. . . to receipts that are not taxed because the other 
state lacks jurisdiction to tax.”4

After Whirlpool, the Appellate Division of 
the Superior Court of New Jersey agreed with 
us and concluded in Lorillard Licensing Co. v. 

Mitchell A. Newmark is a partner and Eugene 
J. Gibilaro is an associate in the New York office
of Morrison & Foerster LLP. The authors can be
reached at MNewmark@mofo.com and
EGibilaro@mofo.com.

In this installment of From the Front Lines, 
the authors discuss the throwout issue 
regarding New Jersey’s allocation and taxation 
of global intangible low-taxed income.

1
N.J. Div. of Taxation, “Tax Conformity to IRC section 951A (GILTI) 

and IRC section 250 (FDII),” TB-85(R) (Dec. 24, 2018).

2
Act of Dec. 19, 2008, ch. 120, sec. 3, 2008 N.J. Laws 1120, 1126.

3
N.J. Stat. Ann. section 54:10A-6(B) (West 2002).

4
26 A.3d 446, 466 (N.J. 2011) (emphasis added). Morrison & Foerster 

LLP represented Whirlpool Properties before the New Jersey Supreme 
Court.

For more Tax Notes® State content, please visit www.taxnotes.com. 

©
 2019 Tax Analysts. All rights reserved. Tax Analysts does not claim

 copyright in any public dom
ain or third party content.



FROM THE FRONT LINES

684  TAX NOTES STATE, AUGUST 19, 2019

Director, Division of Taxation5 that in determining 
whether another state lacks jurisdiction to tax 
for purposes of excluding receipts from the 
denominator of the sales fraction under 
throwout, the division must look to New 
Jersey’s interpretation of the U.S. Constitution’s 
limits on state taxation. Application of 
throwout went down because under New 
Jersey’s interpretation of the constitutional 
limitations on state taxation, all states where the 
company engaged in activity similar to the 
activity that the division said created New 
Jersey nexus had to be viewed as having the 
same jurisdiction to tax the company. Therefore, 
receipts attributable to the other states could 
not be excluded from the denominator of the 
company’s sales fraction under throwout.

Tax Treatment of GILTI

Now fast-forward to the enactment of the 
federal Tax Cuts and Jobs Act and the creation of 
GILTI. For federal income tax purposes, GILTI is a 
new type of income for an at least 10 percent U.S. 
shareholder of a controlled foreign corporation 
that is required to be included in the shareholder’s 
federal gross income.6 Briefly, for context, a 
shareholder’s GILTI is equal to its CFC’s tested 
income (which is, with some exceptions, the CFC’s 
gross income) less a deemed 10 percent rate of 
return on the shareholder’s investment in the 
CFC’s tangible assets.7 To achieve a lower effective 
tax rate on GILTI, corporate shareholders are 
permitted a 50 percent offsetting special 
deduction against their GILTI.8 Finally, 
shareholders are permitted a credit for taxes paid 
to non-U.S. jurisdictions on their GILTI (that is, 
the “low-taxed” aspect of GILTI).9 Inasmuch as 
states do not allow foreign tax credits and GILTI is 
actually a residual income tax (not a tax on 
intangibles) at the state level, GILTI is really 
global income tax.

For New Jersey corporation business tax 
(CBT) purposes, CBT is imposed on the entire net 
income of a corporation that is allocable to New 
Jersey.10 Entire net income is “deemed prima facie 
to be equal in amount to the taxable income, 
before net operating loss deduction and special 
deductions, which the taxpayer is required to 
report . . . for the purpose of computing its federal 
income tax.”11 That is line 28 of the federal Form 
1120.12 Therefore, inasmuch as GILTI is included 
in federal taxable income before NOL deduction 
and special deductions (line 28), it is included in 
New Jersey entire net income. Moreover, the 
Legislature expressly conformed to the 50 percent 
offsetting special deduction to the extent that the 
taxpayer:

• was allowed the deduction for federal 
income tax purposes;

• took the deduction for federal income tax 
purposes; and

• did not exclude GILTI from its entire net 
income under another provision of the CBT 
law.13

Finally, New Jersey has no mechanism for 
permitting credits for taxes paid to non-U.S. 
jurisdictions on GILTI. Accordingly, as a matter of 
mechanics, 50 percent of GILTI is subject to 
allocation and taxation in the state.

Inasmuch as the CBT law does not provide 
specific guidance on how GILTI should be 
allocated (meaning apportioned in New Jersey), 
division guidance explained that CBT taxpayers 
should allocate GILTI to New Jersey “based on a 
separate special accounting method.”14 Under this 
method, GILTI is allocated using a factor “equal to 
the ratio of New Jersey’s gross domestic product 
over the total GDP of every U.S. state (and the 
District of Columbia) in which the taxpayer has 
economic nexus.”15 In that guidance, throwout has 
reappeared in New Jersey. Using a domestic 
denominator for foreign income is inexcusable. 

5
29 N.J. Tax 275, 283 (App. Div. 2015), cert. denied, 141 A.3d 297 (N.J. 

2016). Morrison & Foerster represented Lorillard Licensing before the 
Appellate Division of the Superior Court of New Jersey and the New 
Jersey Supreme Court.

6
IRC section 951A(a).

7
Id. at (b), (c).

8
IRC section 250(a)(1)(B).

9
IRC section 960(d).

10
N.J. Stat. Ann. section 54:10A-5(c).

11
N.J. Stat. Ann. section 54:10A-4(k).

12
Crestron Electronics Inc. v. Director, Division of Taxation, 26 N.J. Tax 

102, 109 (Tax Ct. 2011). Morrison & Foerster represented Crestron 
Electronics Inc. in its win at the Tax Court.

13
N.J. Stat. Ann. section 54:10A-4.15.

14
N.J. Div. of Taxation, TB-85(R).

15
Id. (emphasis added).
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Moreover, the division is requiring taxpayers to 
exclude from the denominator of their GILTI 
allocation factor (that is, throw out) the GDP of all 
states where the taxpayer does not have (in the 
division’s words) an “economic nexus.” Throwing 
out the GDP of those states from the denominator 
of the taxpayer’s GILTI allocation factor will 
increase the amount of the taxpayer’s GILTI that is 
allocated to and taxed by New Jersey.

Observations

New Jersey’s novel approach to allocating 
GILTI raises several constitutional questions and 
will keep practitioners quite busy. Inasmuch as 
GILTI is income derived by a U.S. shareholder 
from the non-U.S. operations of its CFCs, there is 
a serious constitutional question whether there is 
a sufficient connection between New Jersey and a 
taxpayer’s GILTI such that the state may 
separately allocate GILTI to itself and directly tax 
it.

Also, the fact that the denominator of the 
division’s GILTI allocation factor includes only 
U.S. GDP raises additional questions whether the 
allocation formula satisfies constitutional fair 
apportionment. Inasmuch as GILTI represents 
income earned from sources throughout the 
world, excluding all non-U.S. GDP from the 
denominator of the allocation factor could be 
highly distortive and create an unreasonable 
result. Notwithstanding these issues, what is clear 
is how throwout should apply — it should not. As 
Lorillard Licensing informs us, New Jersey must 
use the same nexus standard for other 
jurisdictions as it does for itself.

The division may argue that its latest iteration 
of throwout follows Whirlpool in that it requires 
that a state’s GDP be excluded from the 
denominator of the allocation factor only if that 
state lacks jurisdiction to tax the company (that is, 
the company does not have what the division 
terms economic nexus with that state). However, 
the division thinks that it can tax everybody.16 
Therefore, the division must apply the position 

that it has and is litigating in other cases to 
determine what constitutes economic nexus in 
finding whether a state’s GDP must be excluded 
from the denominator of the allocation factor.

For example, consider a company that has 
$100 of sales in both New Jersey and State A. If 
New Jersey law were to set the minimum in-state 
sales threshold for nexus at $100, but State A set 
its threshold at $150, would State A’s GDP be 
excluded from the denominator of the company’s 
GILTI allocation factor? Under Lorillard Licensing, 
the answer to this question should be no 
inasmuch as it is New Jersey’s approach to 
establishing nexus that should apply, because 
State A’s decision to have a higher bar is State A’s 
tax policy and New Jersey gets no say in it. 
Therefore, throwout should not apply for any 
jurisdiction where a company’s contacts and 
activities are comparable to its contacts and 
activities in New Jersey for which New Jersey 
asserts nexus. If the division asserts otherwise, 
companies should stand their ground because the 
limitations on applying throwout are already 
clearly cemented in New Jersey law. 

16
See, e.g., AccuZIP Inc. v. Director, Division of Taxation, 25 N.J. Tax 158 

(Tax Ct. 2009) (division cannot tax an out-of-state third-party licensor). 
See also Crown Packaging Tech. Inc. v. Director, Division of Taxation, Dkt. No. 
003249-2012, (N.J. Tax Ct. Feb. 26, 2019) (recent decision in which the 
division asserted nexus based on an embedded royalty theory).
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