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Trump, DOJ Turn Up Heat On Calif. Car Emissions Deal 

By Keith Goldberg 

Law360 (September 6, 2019, 8:42 PM EDT) -- The Trump administration is escalating its vehicle 
emissions war with California, warning the Golden State on Friday that its recent agreement with 
automakers to tighten standards beyond what's federally required is unlawful. Meanwhile, the U.S. 
Department of Justice has reportedly launched an antitrust investigation of the automakers that made 

the deal. 

The U.S. Environmental Protection Agency and the 
Department of Transportation general counsels 
questioned the legality of the California Air Resources 
Board's voluntary agreement in July with Ford Motor 
Co., Honda Motor Co. Ltd., BMW of North America 
LLC and Volkswagen Group of America Inc. to sidestep 
federal efforts to rollback Obama-era greenhouse gas 
emissions and fuel economy standards. The warning 
letter from the EPA and DOT's top lawyers to CARB 
came as the federal agencies are poised to yank 
California's authority to set its own standards. 
 
The EPA's revocation of California's authority to go 
beyond federal air quality standards could pack a bigger punch than the DOJ's antitrust probe into the 
automaker deal, an investigation experts say is unlikely to go anywhere. 
 
The latest moves demonstrate the Trump administration's willingness to use pressure and fight 
California over the future of vehicle emissions rules on as many fronts as possible. Friday also saw the 
two sides square off in the D.C. Circuit over the feds' initial decision to revisit the Obama-era emissions 
standards. 
 
"I think the battle is engaged and it's clear the administration is prepared to take incredibly aggressive 
positions that are unprecedented, in my experience," said Craig Moyer, who heads Manatt Phelps & 
Phillips LLP's energy and environmental practice.  
 
California has vowed to sue the federal government if it finalizes its proposed Safer Affordable Fuel-
Efficient Vehicles, or SAFE, rule, which would freeze GHG standards at 2020 levels and rescind the state's 
Clean Air Act waiver allowing it to set stricter standards. In the meantime, the state has attempted an 

California State Route 99 is busy with traffic in Fresno in 
file photo. The Trump administration is trying to scuttle a 
deal that automakers made with the state to tighten 
vehicle emissions standards. (AP) 
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end-run around the proposal by getting the four 
automakers to agree to keep tightening GHG standards 
on a pathway similar to the one laid out by the Obama 
administration. 
 
EPA general counsel Matthew Leopold and DOT 
general counsel Steven Bradbury told CARB that the 
purpose of their Friday letter "is to put California on 
notice" that the deal may not jibe with federal law and 
urged the state to abandon it. 
 
Leopold and Bradbury said Section 209 of the CAA, 
which gives California the ability to impose stricter air 
pollution standards in order to address the state's 
unique air pollution problems, bars the state from 
adopting or attempting to enforce its own vehicle 
emissions standard. Meanwhile, the Energy Policy and 
Conservation Act "expressly preempts states from 
setting their own fuel economy standards," the 
lawyers wrote. 
 
If those arguments sound familiar, it's because they're 
included in the proposed SAFE rule. 
 
Moyer said the fact that the EPA and DOT are 
emphasizing these arguments in threatening 
California's deal — along with rumblings that the 
administration may break the waiver revocation and 
EPCA preemption issue off into a separate rulemaking  
— suggest the agencies are struggling to legally justify the final SAFE rule in its entirety, including a 
questionable argument that it will improve traffic safety by discouraging people to hold on to older, less 
safe cars.  
 
"It's very aggressive and it's designed, I suspect, to find a discrete issue you can move quickly through 
the courts," Moyer said. 
 
The EPA and DOT's letter didn't mention anything about California's agreement with automakers 
violating antitrust law. Yet Honda and BMW confirmed to Law360 on Friday that they've received letters 
from the DOJ requesting information about the agreement they struck with California. The Wall Street 
Journal first reported Friday that the DOJ launched an antitrust investigation into the four automakers 
over the deal. 
 
"We look forward to responding to the Department of Justice to explain the planned CARB framework 
agreement and its benefits to consumers and the environment," BMW of North America spokesman Phil 
DiIanni said. 
 
Ford said in a statement that it's "received a letter from the Department of Justice and will cooperate 
with respect to any inquiry," while Volkswagen declined comment. 
 



 

 

Antitrust experts are skeptical that the DOJ will be able to make a case that the agreement unlawfully 
restricts competition. 
 
"This is not price-fixing, it's not restriction of output, it's an agreement on stricter emissions standards," 
Cornell Law School antitrust law professor George Hay said. "At the end of the day, even if you prove the 
worst of how this agreement came about, there's still an issue of if it translates to an antitrust violation." 
 
Competitors agreeing to a set of technological or legal standards doesn't say anything about how they'll 
compete with each other, Constantine Cannon LLP antitrust partner Ankur Kapoor said. 
 
"They're not giving any sensitive business information to one another, they're not exchanging price 
information or cost information, or even information about how they're going to meet these standards," 
Kapoor said. "I would think that the DOJ will take a look and say, 'OK, we've seen it and there's no issue 
here.'" 
 
Morrison & Foerster LLP antitrust partner Lisa Phelan said the DOJ could be implying that the 
automakers are effectively agreeing not to sell certain, higher-polluting cars and that reduces consumer 
choice. 
 
"But the impact of that on the total number of cars still available is unlikely to be found to be significant 
to any relevant market," said Phelan, a former chief of the DOJ Antitrust Division's National Criminal 
Enforcement and Washington Criminal I sections. 
 
Even if the automakers' actions are anti-competitive, experts say they have a pretty strong defense 
against an antitrust charge. If they're agreeing to comply with California regulations, the state-action 
immunity doctrine allows states to restrain competition as long as they actively supervise it and it's 
pursuant to a clearly articulated state policy. 
 
There's also the so-called Noerr-Pennington doctrine, which immunizes private entities from antitrust 
suits if they're attempting to influence public policy, even if the resulting policy is anti-competitive. 
 
"With those elements in mind, the whole exercise here smacks a little bit of political overreach," 
said Simpson Thacher & Bartlett LLP partner John Terzaken, a former criminal enforcement director of 
the Antitrust Division. "I know there was a suggestion that this isn't being driven politically, but you have 
to look at that with a bit of a jaundiced eye, if you've got two different executive branch agencies now 
reaching out to California on the very same issue." 
 
New York University School of Law antitrust professor Harry First said the suspicion that DOJ antitrust 
enforcement is motivated by President Donald Trump's politics has hung over his administration since 
the litigation unsuccessfully challenging the AT&T-Time Warner merger. 
 
"It's like alarm bells are going off on this," First said. 
 
Unsurprisingly, California isn't happy with the feds' actions. California Gov. Gavin Newsom blasted the 
reported antitrust probe on Twitter on Friday as "blatant political interference." 
 
"I know this is your go-to these days... but no fake science or math will change the fact that CA's vehicle 
emissions standards will save Americans BILLIONS while preserving our air," Newsom said in the Twitter 
post addressed directly to Trump. "Stop threatening carmakers and trying to roll back our rules." 



 

 

But Moyer said automakers can't disregard the Trump administration's allegations, regardless of their 
legal validity, and that could be enough to disrupt California's efforts to implement its deal. 
 
It's yet another flashpoint in a lengthy, bitter fight that's already featured lawsuits, scuttled 
negotiations and a war of words between EPA Administrator Andrew Wheeler and CARB Chair Mary 
Nichols. 
 
"It looks like we've reached a new low," Moyer said. "Again." 
 
--Editing by Kelly Duncan and Michael Watanabe. 
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