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US Bank Tells Justices Retirees Have 'No Stake' In ERISA Row 

By Danielle Nichole Smith 

Law360 (November 13, 2019, 3:41 PM EST) -- U.S. Bank is urging the U.S. Supreme Court not to touch 
the Eighth Circuit’s finding that workers can’t sue fully funded pension plans for fiduciary breaches, 
saying lawyers for the banks' retirees would be the only ones to benefit if the high court revived their 
proposed class action. 
 
In its brief Tuesday, U.S. Bank argued that the retirees lack standing for their Employee Retirement 
Income Security Act claims under Article III of the U.S. Constitution because they aren’t at risk of losing 
their retirement benefits and have "no stake in this litigation," which the high court agreed to hear in 
June. 
 
Contrary to the retirees’ assertion, the bank’s alleged fiduciary breach in and of itself doesn’t constitute 
a concrete injury under common law, according to U.S. Bank. 
 
“Win or lose, plaintiffs will continue to receive the exact same benefit payments every month for the 
rest of their lives,” the bank said. “Not one penny more or less.” 
 
In fact, the only people who would "come out ahead" in the litigation if the retirees receive the relief 
they seek are their attorneys, who have requested $31 million in fees, according to U.S. Bank. 
 
The bank further said that the retirees wrongly contended that they had an equitable interest in the 
plan’s assets that gave them standing — a contention rejected by every appeals court to consider it. 
 
The alleged injury to the plan didn't give the retirees Article III standing either, according to the bank. 
 
The high court should also affirm the Eighth Circuit’s decision based on the fact that the retirees don’t 
have statutory standing under ERISA because their benefits are secure and they would receive nothing 
from the remedies they have asked for from the court. 
 
“Rather, the ultimate practical consequences of plaintiffs’ requested relief are negligible: plaintiffs 
would compel U.S. Bancorp to make a payment that increases the plan’s surplus, thereby permitting 
U.S. Bancorp to forgo making additional payments in later years,” the bank said. “Yet the collateral costs 
of such pointless litigation are significant — particularly where, as here, the plaintiffs seek millions in 
attorneys’ fees.” 
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But a spokesperson for Stris & Maher LLP, one of the firms representing the retirees, told Law360 in a 
statement Wednesday that the bank's position "defies common sense." 
 
“The thrust of U.S. Bank’s position is that its assets are so large that, no matter how badly the plan 
fiduciaries mismanage plan assets and no matter how disloyal are their actions, plan participants cannot 
get into court. In other words, as long as the participants’ retirement benefits are not imminently 
threatened, plan fiduciaries can do whatever they want with plan assets," the firm said. "That position 
defies common sense and unsurprisingly has no basis in the law. We look forward to pointing out these 
flaws to the court.” 
 
A representative for U.S. Bank declined to comment Wednesday. 
 
The retirees initially brought the proposed class action against U.S. Bank and other affiliated parties in 
2013, alleging that the company unwisely invested 100% of the pension plan's assets in equities and put 
a portion of those assets in mutual funds run by a U.S. Bank affiliate, in violation of ERISA's prohibited 
transaction provisions. 
 
But a federal district judge dismissed the case in 2015, finding that the suit was moot because the plan 
was overfunded. In 2017, an Eighth Circuit panel upheld the lower court's decision, though on different 
grounds, and the retirees petitioned the Supreme Court to take up the suit. 
 
After the high court agreed to hear the case, the retirees told the justices that the Eighth Circuit wrongly 
found they couldn't sue U.S. Bank and other affiliated parties for allegedly losing their pension plan 
three-quarters of a billion dollars through fiduciary breaches after the company contributed enough for 
the plan to meet ERISA's funding obligations. 
 
AARP and the federal government have also weighed in on the case, though the government noted that 
it wasn’t taking a stance on whether the retirees can show U.S. Bank breached its fiduciary duties or are 
entitled to relief. 
 
The retirees are represented by Karen L. Handorf, Michelle C. Yau and Mary J. Bortscheller of Cohen 
Milstein Sellers & Toll PLLC, and Peter K. Stris, Brendan S. Maher, Rachana A. Pathak, Douglas D. Geyser 
and John Stokes of Stris & Maher LLP. 
 
U.S. Bank is represented by Stephen P. Lucke and Andrew Holly of Dorsey & Whitney LLP, and Joseph R. 
Palmore and James R. Sigel of Morrison & Foerster LLP. 
 
The case is James J. Thole et al. v. U.S. Bank NA et al., case number 17-1712, in the U.S. Supreme Court. 
 
--Additional reporting by Emily Brill. Editing by Jack Karp. 
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