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Biz Groups Back US Bank In Supreme Court Pension Fight 

By Emily Brill 

Law360 (November 19, 2019, 8:10 PM EST) -- Big-business interests are assembling behind U.S. Bank in 
its Supreme Court fight to limit ERISA class actions against corporate pension plans, with a pair of free-
market law firms and three lobbying groups filing amicus briefs in the case Monday and Tuesday. 
 
The U.S. Chamber of Commerce; the American Benefits Council; the ERISA Industry Committee, or ERIC; 
the Washington Legal Foundation; and the New England Legal Foundation all asked the high court to 
uphold the Eighth Circuit's decree that workers can't file fiduciary breach class actions against fully 
funded pension plans under the Employee Retirement Income Security Act. 
 
In order to prevail on legal claims that a fiduciary has mismanaged their savings, workers must show 
they have suffered a personal loss as a result of the fiduciary's conduct, and they can't show that if the 
plan is fully funded, the groups said. Therefore, the lawsuits are meritless, they said. 
 
"The claims here illustrate how violations of regulatory statutes can be alleged by large numbers of 
people who were not actually injured and who do not face any reasonable prospect of injury," ERIC, the 
U.S. Chamber and ABC wrote in their brief, filed Tuesday. 
 
"If such people can bring lawsuits without the need to demonstrate any harm beyond the alleged 
statutory violation itself, businesses will predictably be tied up in meritless litigation and employers, 
employees and beneficiaries will suffer," the groups said. 
 
Aliya Robinson, ERIC's senior vice president of retirement and compensation policy, said Tuesday that 
the risk of this "meritless litigation" could dissuade employers from offering retirement plans. 
 
"It is important for the Supreme Court to recognize that employers voluntarily offer retirement plans as 
a way to retain and attract employees, but if lawsuits like Thole v. U.S. Bank NA are allowed to continue 
employers may be dissuaded from offering these benefits," Robinson said. 
 
ERIC and the other groups said in their briefs that the U.S. Bank pension plan fiduciaries' allegedly risky 
investment decision-making from 2007 to 2010, which workers say caused $750 million in losses to the 
plan, didn't give workers grounds to sue the company in 2013. 
 
The workers must prove they lost money as a result of that decision-making to justify their suit, and they 
can't prove that, the groups said, because U.S. Bank fully funded the plan through a $311 million 
contribution in 2014. 
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Workers could also justify their suit by proving that the fiduciaries' decision-making posed a real threat 
to their savings, but the groups said workers couldn't prove that either. The New England Legal 
Foundation said ERISA already has mechanisms in place to protect workers from harm when plans 
become underfunded. 
 
"A funding shortfall triggers ERISA's exhaustive remedial measures that virtually eliminate the risk of 
harm to plan participants," wrote the nonprofit law firm, which promotes free-market principles 
through litigation, on Monday. 
 
The New England Legal Foundation's brief arrived on the same day that the U.S. solicitor general asked 
the U.S. Supreme Court to participate in oral arguments for the case, which are scheduled to take place 
Jan. 13. The federal government filed its amicus brief in the case in September, siding with the U.S. Bank 
retirees. 
 
The government wrote that a fiduciary breach on its own should be enough of an injury to confer 
constitutional standing, as it represents a significant increase in the risk of economic losses. That risk 
doesn't disappear "the instant a plan crosses the threshold from underfunded to overfunded under a 
statutory formula," the government said. 
 
The Pension Rights Center and AARP have also backed the retirees, saying pension plan participants' 
standing to sue should hinge on fiduciaries' misconduct, not on the funding status of a plan. 
 
The amicus briefs followed briefs by U.S. Bank and its retirees. The high court granted U.S. Bank's 
petition for review of the Eighth Circuit's decision in June. 
 
Counsel for the U.S. Chamber of Commerce, the American Benefits Council, the Washington Legal 
Foundation and the New England Legal Foundation could not immediately be reached for comment 
Tuesday. 
 
The retirees are represented by Karen L. Handorf, Michelle C. Yau and Mary J. Bortscheller of Cohen 
Milstein Sellers & Toll PLLC, and Peter K. Stris, Brendan S. Maher, Rachana A. Pathak, Douglas D. Geyser 
and John Stokes of Stris & Maher LLP. 
 
U.S. Bank is represented by Stephen P. Lucke and Andrew Holly of Dorsey & Whitney LLP, and Joseph R. 
Palmore and James R. Sigel of Morrison & Foerster LLP. 
 
The government is represented by Solicitor of Labor Kate S. O'Scannlain, Associate Solicitor G. William 
Scott, Thomas Tso and Stephen Silverman of the U.S. Department of Labor, and Solicitor General Noel J. 
Francisco, Deputy Solicitor General Edwin S. Kneedler and Assistant to the Solicitor General Sopan Soshi 
of the U.S. Department of Justice. 
 
The New England Legal Foundation is represented in-house by Benjamin G. Robbins and Martin J. 
Newhouse. 
 
The Washington Legal Foundation is represented in-house by Richard A. Samp and Cory L. Andrews. 
 
The U.S. Chamber of Commerce, the American Benefits Council and ERIC are represented by Nancy Ross, 
Jed Glickstein, Andrew Pincus and Brian Netter of Mayer Brown LLP, Aliya Robinson of the ERISA 



 

 

Industry Committee, Anthony F. Shelley and Theresa S. Gee of Miller & Chevalier Chtd., Janet M. 
Jacobson of the American Benefits Council, and Daryl Joseffer and Janet Galeria of the U.S. Chamber 
Litigation Center. 
 
The case is James J. Thole et al. v. U.S. Bank NA et al., case number 17-1712, in the U.S. Supreme Court. 
 
--Additional reporting by Danielle Nichole Smith. Editing by Stephen Berg. 
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