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Major Antitrust Developments To Watch In 2020 

By Matthew Perlman 

Law360 (January 1, 2020, 12:04 PM EST) -- Google, Facebook and other U.S. technology platforms are 
feeling the pressure from a groundswell of attention being paid to antitrust heading into 2020, and 
while some of the popular sentiment pushes the boundaries of conventional enforcement, more 
traditional concerns, like the pending merger of T-Mobile and Sprint, are also looming. 
 
Here, Law360 looks at key cases in antitrust for the new year. 
 
Tech-lash 
 
The biggest antitrust case to watch this year is the one that has yet to — and may not — materialize. 
 
The U.S. Department of Justice has opened a broad investigation into large technology platforms that 
officials say extends beyond pure antitrust concerns and into privacy, security and other areas. Google 
has already disclosed an information request stemming from that probe, but the agency hasn’t said 
what other companies are under the microscope. 
 
The investigation is looking at leading online platforms to see if they’ve used anti-competitive practices 
to gain market power, seeking to address “widespread concerns that consumers, businesses and 
entrepreneurs have expressed about search, social media and some retail services online." 
 
The Federal Trade Commission, meanwhile, has an investigation open into Facebook over competition 
concerns after fining the social media giant $5 billion for violating a previous privacy settlement, and 
likely has other ongoing inquiries in the sector. The commission created a task force last year to focus 
resources on technology companies and later converted it to a new enforcement division. 
 
The DOJ and FTC typically divvy up antitrust duties among themselves, but the fact that both are 
investigating similar conduct in the same space raises concerns about overlapping investigations, 
according to Carl W. Hittinger, the national team leader for BakerHostetler's antitrust and competition 
practice. 
 
“In the past, it wasn't too much of a problem — they were able to work through it, but now we have 
these public filings and statements being made that are inconsistent in some cases, and that's not good 
for anyone,” Hittinger told Law360. 
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Lisa Phelan, a partner at Morrison & Foerster LLP and former chief of the DOJ Antitrust Division's 
National Criminal Enforcement section, said antitrust has become the “tool du jour” to confront 
concerns about large tech companies and that the area presents new questions enforcers will have to 
answer. 
 
“Both the FTC and DOJ will feel the need to do something in this space, and it'll be interesting to see 
what it is,” she said. 
 
Democratic presidential candidates have been calling for more robust antitrust enforcement, with Sen. 
Elizabeth Warren, D-Mass., most notably campaigning on a platform that includes potentially breaking 
up Google, Facebook and Amazon. But other candidates have also been focusing on corporate 
dominance and its impacts. 
 
Robert Litan, a partner at Korein Tillery LLC and a former DOJ antitrust division deputy, said this dynamic 
will put pressure on federal enforcers to make a decision one way or another before the 2020 election 
to either bring a conduct case against one of the companies or explain why they won’t. If not, the lack of 
movement on antitrust from the current administration could become a more salient sticking point for 
President Donald Trump’s opponents. 
 
“I don't think the Trump administration can credibly go in to the election saying, 'We're still investigating 
this,'” Litan said. “Then they're open to a Democratic attack.” 
 
State attorneys general from virtually every jurisdiction are also investigating Google and Facebook for 
potential antitrust violations. Doug Gansler, Maryland’s former attorney general who now heads the 
state attorneys general practice at Cadwalader Wickersham & Taft LLP, told Law360 he expects the 
state-level investigations to get more expansive in the coming year and possibly lead to cases against 
companies that have yet to be named as targets. 
 
“The question will be whether there will be a resolution of some sort and how it will comport with 
whatever's going on with the federal government,” Gansler said. 
 
T-Mobile/Sprint 
 
A striking divergence between state and federal antitrust enforcers will play out early in the year, with a 
contingent of 14 attorneys general led by the AGs from New York and California challenging the planned 
$56 billion merger between T-Mobile and Sprint, the third- and fourth-largest national providers of 
mobile services. 
 
They’re pressing the suit even though the DOJ and Federal Communications Commission signed off on 
the deal with an arrangement intended to prop up satellite television operator Dish Networks as a new 
competitor in the mobile market. 
 
Several states joined and left the coalition in the run-up to trial, with Texas, the only state involved in 
the lawsuit with a Republican attorney general, notably leaving in late November. Joel Mitnick, a partner 
at Cadwalader and a former FTC trial attorney, said the slope toward victory got “steeper and steeper” 
for the states as their ranks fell from a high of 18. 
 
But he also said it looks unlikely the remaining states will settle. 
 



 

 

Jennifer Oliver, a partner with MoginRubin LLP, told Law360 that Texas’ loss was a blow to the group, 
even though it shouldn’t matter from a legal perspective which states are onboard and which aren’t. 
 
“A bipartisan objection was probably pretty powerful, but at the end of the day, you still have a pretty 
good number of states in there,” Oliver said. 
 
U.S. District Judge Victor Marrero presided over a bench trial in New York federal court in December. He 
heard executives form Sprint and T-Mobile defend the deal as necessary to compete with market 
leaders AT&T and Verizon, especially as the industry races toward a build-out of 5G, the next-generation 
wireless network. 
 
It also delved into the federal clearance deal with Dish, raising questions about that company’s ability to 
enter the market as an independent competitor, as well as broader questions about competition in the 
marketplace. 
 
A ruling from the judge is expected early this year. 
 
Meanwhile, U.S. District Judge Timothy J. Kelly is overseeing a review of the DOJ’s settlement clearing 
the merger with the sale to Dish. Under the Tunney Act, a federal court has to approve government 
merger settlements as in the public interest, though no deal has ever been rejected as a result of the 
process. 
 
A decision from Judge Kelly is also expected early in 2020. 
 
Qualcomm 
 
The FTC’s enforcement action challenging the patent licensing practices of chipmaker Qualcomm is a 
flashpoint for divergence between federal antitrust agencies to watch in the coming year, after the DOJ 
weighed in on the case against its sister agency. 
 
The commission initially filed the suit in the waning days of the Obama administration, contending that 
Qualcomm’s policies for licensing standard essential patents covering cellular technology violated 
antitrust law and allowed the California company to extract unreasonably high royalty rates and unfair 
terms. 
 
The Justice Department first interjected itself in the case in district court after trial but before a decision 
came down, urging U.S. District Judge Lucy Koh not to impose an "overly broad remedy" that might 
harm 5G development. 
 
Judge Koh later sided with the FTC, finding Qualcomm had violated the Sherman Act, and imposed an 
injunction threatening to upend the company’s core business model. 
 
The Ninth Circuit then stayed the lower court’s injunction while Qualcomm appeals the ruling, after the 
DOJ waded in again, this time with the U.S. departments of Defense and Energy, to argue the injunction 
threatened national security. The DOJ has since filed an amicus brief supporting the merits of 
Qualcomm’s appeal, which Baker Botts LLP partner Joseph Ostoyich told Law360 showed a stark 
contrast to the FTC’s view of the case. 
 
“They're basically saying this case is on the fringes of where the law has traditionally been, that it's 



 

 

essentially wrong-headed and that it will create policy problems as well,” Ostoyich said of the DOJ’s 
brief. 
 
Litan said it is rare to see the sister agencies on opposites sides of an issue so publicly, calling it a “turf 
war that's out in the open.” 
 
“We haven't seen something like that in decades,” he said. 
 
A main issue on appeal will deal with Judge Koh’s finding that Qualcomm is obligated to license its 
patents to rival chipmakers on fair, reasonable and nondiscriminatory terms because of commitments it 
made to organizations that adopt industry standards. The ruling relied in part on the Supreme Court’s 
1985 Aspen Skiing decision, a case about a company’s duty to deal with rivals that Ostoyich said is 
considered “at or near the outer boundaries” of the Sherman Act. 
 
Hittinger noted that the Aspen Skiing case has not been discussed much by the courts and that the 
Qualcomm appeal is being watched to see if it expands the ruling. 
 
Qualcomm also has an appeal pending in the Ninth Circuit over a class certification ruling from Judge 
Koh in a private case concerning its licensing practices that seeks to recover overcharges from cellphone 
purchases. There, the judge certified a class estimated to include some 250 million Americans who’ve 
purchased a cellphone containing certain modem chipsets between February 2011 and the present. The 
DOJ has also weighed in on that case to support Qualcomm. 
 
Oliver, a plaintiffs-side attorney, noted that it can be difficult to come up with a common model to 
determine how much injury the class members incurred when the class is as large as it is in the 
Qualcomm case. The company has argued to the circuit court that there’s too much variation in damage 
allegedly felt by consumers, since phones can be purchased through a number of channels and are often 
free or discounted when obtained through a cellular carrier. 
 
“A class this big, it's definitely a feat to certify, to show that you have commonality and common 
evidence that can be used to prove damages,” Oliver said. 
 
Intel, Apple v. Fortress 
 
Another antitrust case to watch this year involving standard essential patents is a suit filed by Intel and 
Apple against Fortress Investment Group LLC, accusing the investment management firm of using 
"patent assertion entities," or PAEs, to extort excessive royalty fees for weak patents. 
 
According to Apple and Intel, Fortress and its PAEs — sometimes derisively referred to as "patent trolls" 
— have acquired a massive patent portfolio that they use to file serial infringement suits in the hopes 
that at least one will stick, either through a court win or settlement. The suit alleges the investment firm 
used its “ill-gotten power to extract and extort exorbitant revenues unfairly and anticompetitively.” 
 
PAEs were the subject of an FTC study that found in 2016 that some of the entities were aboveboard, 
while others engaged in nuisance litigation, where companies decide to settle based on the cost of 
litigation rather than the likelihood of their infringement. 
 
Ostoyich said the case against Fortress represents an effort to use the antitrust laws to rein in an 
aggressive PAE, which is something people have been thinking about “for years” and is worth watching. 



 

 

 
“If that case gets traction, and there's some adverse rulings against the defendants, then you could see 
that becoming a tool that other plaintiffs in similar situations try and use, other companies that are 
getting beaten up by PAEs,” Ostoyich said. 
 
No-Poach 
 
Another space being closely watched this year is the no-poach arena, where agreements among 
employers not to hire away each other's workers are challenged as anti-competitive restraints. The DOJ 
and FTC issued joint guidance back in 2016 saying that no-poach agreements between competitors that 
are tied to some underlying business purpose could be considered criminal antitrust violations. 
 
Leadership at the DOJ has consistently said that criminal no-poach cases are in the works, but the 
agency has brought only a single action since — a case targeting rail equipment suppliers brought as a 
civil matter because the conduct ceased before the guidance was given. 
 
Ostoyich said the bar has been expecting to see more robust enforcement in the area for several years 
now, but noted that it does take time to investigate and build a case. 
 
“It may just be that it's early in the learning curve,” he said. “But so far, not a lot has come out of that 
effort that's been tangible.” 
 
Phelan said no-poach agreements are actually pretty widespread in some industries, noting a flurry of 
complaints and tips she received while at the DOJ, as well as her experience working in the private 
sector afterward. She said it can be tricky for the agency to start pursuing conduct criminally that it had 
previously gone after as a civil violation. 
 
One issue is that a jury may be concerned alleged offenders did not know they could be held criminally 
liable for the conduct. 
 
But, Phelan said, “the DOJ better put up or shut up in the no-poach space ... If they don't bring a criminal 
no-poach case next year, then I think they're going to be at risk of losing credibility on this point.” 
 
The DOJ has also filed statements of interest in private cases concerning no-poach provisions found in 
fast food franchise agreements. In those cases, which have sense settled, the agency argued that the 
agreements shouldn’t be considered automatically illegal, or per se violations, but rather should be 
analyzed through a harder-to-prove legal standard. 
 
The argument asserts that the no-poach provisions are ancillary to the franchise arrangements and 
needed to support the companies’ commercial objectives. 
 
Alexis Gilman, a partner with Crowell & Moring LLP and former assistant director with the FTC, said 
there’s an ongoing debate about how the franchise arrangements should be viewed, and noted the DOJ 
also weighed in on a private suit involving Duke University to argue that a no-poach provision between 
competing medical schools constituted a per se violation. 
 
State attorneys general have gone after fast-food and other franchises in recent years for no-poach 
provisions, with Washington Attorney General Bob Ferguson inking deals with dozens of companies to 
swear off their use. While Ferguson’s office has contended the franchise arrangements should still be 



 

 

seen as per se violations, the courts have yet to resolve the issue, which is playing out in several ongoing 
private cases. 
 
“Wherever we are, the takeaway for clients is that these no-poach terms in the franchise agreements 
are certainly under the enforcement microscope,” Gilman said. 
 
--Editing by Philip Shea and Alanna Weissman. 
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