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Expanding Regulations for Hemp Banking 
Contributed by Malka Levitin and Marc-Alain Galeazzi, Morrison & Foerster LLP 

On June 29, 2020, the Financial Crimes Enforcement Network (FinCEN) released guidance explaining how Bank Secrecy 
Act (BSA) and anti-money laundering (AML) obligations apply to hemp-related customers. At face value, the guidance 
serves as a roadmap for financial institutions to onboard hemp clientele, but it represents a much larger breakthrough in 
the evolution of hemp in the U.S., by signaling to financial institutions that banking hemp customers is a fully legal endeavor. 
This article outlines the current state of the U.S. hemp regulatory regime, as it relates to the provision of banking services 
to the hemp industry. 

2014 Farm Bill 

Since the 1930s, hemp's entanglement with marijuana meant both were treated as Schedule I controlled substances. But 
Section 7606 of the Agricultural Act of 2014 (2014 Farm Bill, Pub. L. No. 113-79) punctured that ill-fated alliance, which was 
also ill-conceived, given hemp's inability to intoxicate. First, the 2014 Farm Bill defined industrial hemp as “the plant 
Cannabis sativa L. and any part of such plant, whether growing or not, with a delta-9 tetrahydrocannabinol concentration 
of not more than 0.3 percent on a dry weight basis.” Critically, this definition marked the first time that federal law 
differentiated between hemp and marijuana. 

Second, the 2014 Farm Bill authorized limited hemp cultivation in the U.S. Research institutions and state departments of 
agriculture could adopt hemp pilot programs for research purposes, as permitted by state law. Hemp acreage in the U.S. 
rose from zero in 2013 to over 90,000 acres in 2018, the equivalent of about 68,000 football fields. The interstate transfer 
of hemp was still restricted in the 2014 Farm Bill, as was the importation of viable hemp seeds, but with roughly one page 
of text embedded in the 357-page statute, the resurgence began. 

2018 Farm Bill 

Four years later, the Agriculture Improvement Act of 2018 (2018 Farm Bill, Pub. L. No. 115-334) reclaimed hemp as an 
agricultural commodity regulated by the U.S. Department of Agriculture, rather than a controlled substance regulated by 
the Drug Enforcement Administration. Critically, the 2018 Farm Bill amends the Controlled Substances Act's definition of 
marijuana to remove hemp from classification as a Schedule I controlled substance. Section 12608 states: “The term 
‘marihuana’ does not include … hemp, as defined in section 297A of the Agricultural Marketing Act of 1946.” 

The 2018 Farm Bill extends the 2014 Farm Bill's authority on hemp pilot programs until Nov. 1, 2020, to allow those 
programs to continue in the short term. The 2018 Farm Bill further legalizes the licensed cultivation, processing, and selling 
of hemp, as well as some products derived from legally produced hemp. These activities are now permitted commercially, 
outside of research pilot programs. The 2018 Farm Bill also makes hemp eligible for federal crop insurance programs and 
prohibits state and tribal interference with the interstate transport of legally produced hemp or hemp products. 

Although the 2018 Farm Bill was a victory for hemp advocates, its limitations should not be understated. One of the most 
relevant restrictions is the 0.3% THC threshold. Plants with a THC concentration above this level are considered marijuana, 
and farmers face mandatory crop destruction if their plants test above 0.3% THC. Based on information from states 
operating pilot programs under the 2014 Farm Bill, it is estimated that 20% of hemp lots per year will produce cannabis 
that tests above the threshold. It is difficult, however, for hemp growers to ensure that their crops remain within the 
permitted THC levels, as the plants react differently depending on the climate, soil, and cross-pollination. 

Financial Services 

Despite the legalization of industrial hemp in the 2018 Farm Bill, hemp businesses have struggled to access financial 
services. In response, several U.S. senators requested guidance from banking regulators to clarify the scope of permissible 
activities, so financial institutions may securely engage with legally operating hemp customers. 

The National Credit Union Administration was the first to respond, issuing a statement in August 2019. The statement 
directed credit unions banking hemp businesses to implement a risk-based BSA/AML compliance program. In particular, 
the NCUA cautioned that credit unions must be familiar with the federal and state laws applicable to the hemp industry in 
order to assess whether a hemp customer is operating legally. 
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Most significantly, NCUA confirmed that Suspicious Activity Report filings are not required solely because a transaction is 
hemp-related, absent indicia of suspicious activity. This marked a meaningful departure from prior practice; before the 
2018 Farm Bill, SARs were required for all marijuana- and hemp-related transactions under FinCEN's 2014 guidance on 
marijuana-related businesses (MRBs). 

The Federal Reserve, the Federal Deposit Insurance Corporation, the Office of the Comptroller of the Currency, and 
FinCEN, in consultation with the Conference of State Bank Supervisors, issued a joint statement on Dec. 3, 2019, to provide 
guidance on banking hemp businesses. The joint statement confirmed that, as hemp is no longer a Schedule I controlled 
substance under the CSA, a SAR is only required for legally operating hemp customers when suspicious activity is detected, 
as with any other customer, and not solely because a transaction is related to a hemp business. 

Currency transaction reporting requirements apply, as do regulatory BSA/AML requirements, including customer and 
beneficial ownership identification and verification, risk-based customer due diligence and enhanced due diligence, and 
ongoing transaction monitoring. The joint statement noted that FinCEN would release further guidance. 

FinCEN released that guidance on June 29, 2020. The guidance outlines how BSA/AML obligations apply to hemp-related 
customers, which includes hemp growers, and processors and manufacturers that purchase hemp from growers. As noted 
in the joint statement, these customers are subject to the same BSA/AML requirements as any other customer. 

The guidance cautions financial institutions to take certain measures when banking hemp businesses. For one, hemp 
growers must provide evidence of legal compliance with either a copy of their license or a written attestation from the 
grower of valid licensure. But, as with all AML compliance matters, financial institutions should take a risk-based approach 
and consider what additional items they might require, e.g., crop inspections, testing reports, and license renewal 
information. 

Second, while the 2014 MRB guidance no longer applies to transactions relating exclusively to hemp, transactions that 
mingle hemp- and marijuana-related funds will implicate that guidance. Financial institutions working with hemp 
businesses may want to become familiar with the 2014 MRB guidance, bearing in mind that the regulatory framework for 
banking MRBs is now critically different from the regime applicable to hemp businesses, as outlined in this article. Finally, 
the guidance emphasizes that, to adequately assess, monitor, and mitigate risk, financial institutions must fully understand 
the regulatory environment in which hemp businesses operate—the complex federal framework and the even thornier state 
and tribal frameworks, outlined below. 

While the legality of banking hemp customers has been firmly established in the 2018 Farm Bill and the related regulatory 
guidance, recent federal legislative initiatives may soon create legal certainty for financial institutions to bank MRBs as well. 
The Marijuana Opportunity Reinvestment and Expungement Act of 2019, a bill to legalize marijuana, was introduced in the 
House of Representatives in September 2019, and is slated for a vote later this year. More narrow relief, offered in the 
Secure and Fair Enforcement Banking Act of 2019, passed the House in September 2019. The SAFE Banking Act does not 
propose to decriminalize marijuana, but it would require federal banking regulators to confirm the legality of banking 
customers involved in state-legal “cannabis-related legitimate business,” and issue guidance on best practices. Proceeds 
of transactions involving CRLBs would not be considered proceeds of unlawful activity, and providing financial services to 
a CRLB would not be an inherent liability. The SAFE Banking Act was stalled in a Senate committee since passing the House, 
as was the Health and Economic Recovery Omnibus Emergency Solutions Act, a Covid-19-related relief bill that passed the 
House on May 15, 2020, and includes the text of the SAFE Banking Act. 

Until broader marijuana legalization or the SAFE Banking Act is enacted, banking MRBs will remain a legal gray area. 
Financial institutions banking hemp customers are well-advised to implement stringent due diligence requirements to 
ensure hemp customers do not stray into marijuana operations, but operate squarely in the legal hemp space, the 
parameters of which are discussed below. 

Federal Regulation 

USDA Regulation: Interim Final Rule 

Pursuant to the 2018 Farm Bill, the USDA issued an interim final rule establishing a framework to regulate the legal 
production of hemp. State and tribal governments may establish plans, subject to USDA approval, to monitor and regulate 
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hemp within their jurisdictions; rely on a USDA-administered federal licensing program; or prohibit the production of hemp 
altogether within their jurisdictions. 

State and tribal plans must include certain minimum requirements. These include procedures for: 

• Maintaining information on the land where hemp is produced for a minimum of 3 years 
 

• Effective sampling of the hemp within 15 days of harvest 
 

• Testing the hemp's THC concentration levels at a DEA-registered laboratory 
 

• Disposing of non-compliant “hot” lots 
 

• Complying with enforcement procedures described in the final rule (which includes obtaining criminal 
history reports for each applicant or for each key participant in an applicant that is a business entity) 
 

• Annually inspecting, at minimum, a random sample of producers 
 

• Submitting required information to the USDA in a timely manner 

The information collected by the USDA will be made available in real time to law enforcement at the federal, state, and 
local levels. In addition, each plan must include a certification that the state or tribe has sufficient resources and personnel 
to carry out the plan. No person convicted of a controlled substance-related felony may participate in this program 
(whether overseen by a state, tribe, or the federal government) for 10 years following the conviction. Reporting and 
recordkeeping requirements apply. The USDA-administered plan contents largely overlap with these requirements. 

The USDA is currently delaying the enforcement of two of the above requirements until the earlier of Oct. 31, 2021, or the 
publication of the final rule. First, due to a dearth of DEA-registered laboratories and their limited capacity, THC testing 
may be conducted by non-DEA-registered labs. These labs are nevertheless subject to the requirements in the final rule, 
e.g., with regard to reliable testing methods. Second, enforcement is also delayed on the requirement to use DEA-
registered reverse distributors or law enforcement to dispose of hot lots, as long as the lots are disposed of by acceptable 
methods and properly documented. 

FDA Regulation 

Pursuant to the 2018 Farm Bill, the Food and Drug Administration retains its authority to regulate certain cannabis or 
cannabis-derived products (this includes hemp and hemp-derived products) under the Food, Drug & Cosmetic Act and 
section 351 of the Public Health Service Act. The FDA regulates products not based on whether they contain cannabis, but 
based on whether the final product is under the FDA's jurisdiction. For example, concrete containing cannabis is not 
subject to FDA regulation, although it may be subject to regulation by the Environmental Protection Agency, while food, 
drugs, and dietary supplements containing cannabis are subject to FDA regulation—not because of their cannabis content, 
but based on their intended use. 

The FDA has recognized three hemp-derived ingredients to be generally recognized as safe: hulled hemp seeds, hemp 
seed protein, and hemp seed oil. Therefore, subject to conditions, including compliance with applicable law, these 
products may be used in and added to human food. Hemp seeds, it should be noted, do not naturally contain THC or 
cannabidiol. Therefore, these GRAS ingredients would likely contain, at most, trace amounts of THC and CBD collected 
during harvesting and processing, and should be incapable of inducing a psychoactive effect. The FDA has not approved 
any other cannabis or cannabis-derived ingredients for use in food. 

FDA Regulation: CBD and THC Products 

If a substance has been approved as a drug or been the subject of clinical investigations known to the public, the FDCA 
prohibits adding such substance to food or marketing a dietary supplement that contains the substance. CBD and THC 
meet both of those conditions: Both have been approved as drugs and have been the subjects of publicly disclosed clinical 
investigations. Thus, it is illegal under the FDCA, in interstate commerce, to sell food with added CBD or THC or to market 
dietary supplements with CBD or THC. 

The FDA has approved only one drug containing CBD as the active ingredient: Epidiolex, a prescription drug treatment 
for rare forms of epilepsy. The FDA has approved two drug products, Marinol and Syndros, with the active ingredient 
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dronabinol, a synthetic THC, and another, Cesamet, with the active ingredient nabilone, a synthetic substance structurally 
similar to THC. These three, along with Epidiolex, are the only four FDA-approved cannabis-related or cannabis-derived 
medical products. 

Both the FDA and the Federal Trade Commission have issued warnings to companies selling CBD products in violation of 
the FDCA or Federal Trade Commission Act, typically by making unsubstantiated medical or health claims about their 
products. In addressing potential FDCA violations, the FDA may coordinate with federal and state partners to initiate an 
enforcement action. The FTCA prohibits advertising products as cures for diseases unless the assertions are based on 
reliable scientific evidence. FTCA violations may result in severe legal consequences, including the seizure of non-
compliant products or an order requiring the company to repay customers. 

According to the FDA, CBD products present unknown safety risks to consumers and may or may not work as advertised. 
For example, CBD may cause liver injury, pharmacodynamic interactions, sleepiness, and gastrointestinal distress, among 
other unstudied side effects. However, the FDA has stated that it is “actively working to learn more about the safety of CBD 
and CBD products” and that it recognizes the public interest in and therapeutic potential of such products and awaits 
further information from medical research and clinical trials. The legalization of hemp in the 2018 Farm Bill may speed up 
that process. 

State Regulation 

Under the Final Rule, the USDA plan regulates only the production of hemp. At the state level, however, hemp may be 
regulated at cultivation, processing, or post-processing, or may be prohibited entirely. For example, registration at the 
county level is required to grow hemp in California, but manufacturing or processing hemp does not require registration. 
Wisconsin regulates the growing and processing of hemp, but the state department of agriculture does not regulate post-
processed hemp materials. In Utah, a license is required to grow and process hemp, and registration is required for hemp 
products. In Idaho, hemp is considered marijuana and is prohibited. 

In states that permit the sale of hemp products, regulation is not always straightforward. Utah's department of agriculture 
requires registration for hemp products. In Colorado, registration is required for producing hemp products intended for 
human consumption, but with the Colorado Department of Public Health and Environment, not the state department of 
agriculture. And while hemp products may be broadly permitted, many states defer to FDA regulation where implicated. 
In Colorado, however, CBD is permitted even in food, subject to conditions. Note, however, that permissive state laws do 
not override more restrictive federal laws such as the FDCA. 

States that have elected to submit hemp production plans to the USDA are at various stages of the process. Alaska is 
reportedly drafting a plan for USDA review. Colorado's plan is pending resubmission to comply with comments provided 
by the USDA. Iowa has an approved plan. Kansas, too, has an approved plan, but a research purpose is still required to 
grow or process hemp in the state, pending the approval of commercial hemp plan regulations. 

Conclusion 

Hemp regulation in the U.S. is a burgeoning and varied area; the rules expand and change frequently. The treatment of 
hemp and hemp products, applicable definitions, relevant regulatory agencies, and license requirements vary by state and 
between the state and federal levels. 

Financial institutions and others considering doing business with hemp companies should exercise caution and due 
diligence and should continually monitor relevant laws, regulations, and guidance, as these change regularly. 

Despite the risks posed by the rapidly changing and sometimes unpredictable legal and regulatory environment, the 
expanding hemp market offers substantial growth opportunities and a potential early-mover advantage if marijuana is 
legalized at the federal level or, at a minimum, federal law is changed to permit financial institutions to provide their services 
to MRBs in the coming years. 
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