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In the inaugural issue of this publication, Carroll
Neesemann1 posed the question of whether the judicially
created doctrine of manifest disregard for the law as a
ground for vacating an arbitration award made under the
Federal Arbitration Act (“FAA”) would survive the Supreme Court’s decision in Hall Street Assocs. v. Mattel, Inc.2
Courts have begun to grapple with the question, and the
initial answer appears to be a qualified “Yes”—but only as
a gloss on FAA Section 10(a)(4). This article discusses the
developing law on this issue.
A.

What Is Manifest Disregard of the Law, and What
Did Hall Street Do to It?

In Hall Street, the Supreme Court held that FAA § 9
limits review of arbitration awards to the specific grounds
set forth in FAA §§ 10 (vacatur) and 11 (modification). The
Supreme Court held that parties may not, through contract, agree to expanded or alternative standards of review
of an FAA arbitration award.3
The parties in Hall Street had entered into an arbitration agreement to resolve a disputed issue raised in a
lease dispute the parties were litigating in federal district
court. The parties’ agreement, which the district court had
entered as an order, stated that the district court could
review the arbitration award for findings of fact not supported by substantial evidence or erroneous conclusions
of law.4 Thus, the arbitration agreement at issue in Hall
Street provided for review substantially less deferential
than that authorized specifically under FAA §§ 10 and 11.
Section 10 allows for vacatur only where:
(1) the award was procured by corruption, fraud, or undue means; (2) where
there was evident partiality or corruption
in the arbitrators; (3) where the arbitrators were guilty in misconduct in refusing
to postpone the hearing, upon sufficient
cause shown, or in refusing to hear evidence pertinent and material to the controversy; or of any other misbehavior by
which the rights of any party have been
prejudiced; or (4) where the arbitrators
exceeded their powers, or so imperfectly
executed them that a mutual, final, and
definite award upon the subject matter
submitted was not made.5
Section 11, in turn, provides for modification of an award
only where:
(a) there was an evident miscalculation
of figures or an evident material mistake
in the description of any person, thing or

property referred to in the award; (b) the
arbitrators have awarded on a matter not
submitted to them, unless it is a matter
not affecting the merits of the decision on
the matter submitted; or (c) the award is
imperfect in a matter of form not affecting
the merits of the controversy.6
Before the Supreme Court’s decision in Hall Street, the
courts of appeal had supplemented the statutory grounds
set forth in FAA Sections 10 and 11 with the judicially
created doctrine of “manifest disregard for the law.”
While each circuit had a slightly different formulation
of this doctrine, generally it provided that an arbitration
award could be overturned where the arbitrators had
been aware of a clear principle of law but had deliberately disregarded it. For example, in the Second Circuit,
manifest disregard of the law can be demonstrated where
“the arbitrator knew of the relevant principle, appreciated
that this principle controlled the outcome of the disputed
issue, and nonetheless willfully flouted the governing law
by refusing to apply it.”7
In Hall Street, Hall Street argued that expanded review
should be allowed, taking the position that the judicially created manifest disregard standard supported the
proposition that the FAA statutory factors were not the
only grounds upon which an arbitration award could be
vacated.8 Hall Street pointed to the Supreme Court’s decision in Wilko v. Swan,9 which is generally credited with
creating the manifest disregard standard, in support of its
position. The Supreme Court disagreed, stating that Wilko
could not bear the weight Hall Street sought to put on it.10
While recognizing that some Circuits have treated manifest disregard as a further ground for vacatur in addition
to those listed in § 10, the Supreme Court said:
Maybe the term “manifest disregard” was
meant to name a new ground for review,
but maybe it merely referred to the § 10
grounds collectively, rather than adding
to them. Or, as some courts then thought,
“manifest disregard” may have been
shorthand for § 10(a)(3) or § 10(a)(4), the
subsections authorizing vacatur when the
arbitrators were “guilty of misconduct”
or “exceeded their powers.”11
Hall Street did not overrule, or even explicitly construe
Wilko, but rather set forth conflicting interpretations and
stated that the case did not support the position urged
by Hall Street. So, while Hall Street held that §§ 10 and
11 were the sole grounds for overturning an arbitration
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award, it left open the question of whether the “manifest
disregard” doctrine would continue to be viable.
Since Hall Street was decided, a number of courts
have addressed the continued viability of the manifest
disregard standard. We discuss their findings below.
B.

Courts Finding Continued Viability for Manifest
Disregard

It did not take long for the courts to begin to confront
the issues raised by the Supreme Court’s decision in Hall
Street. As of the time of submission of this article, the Second and the Ninth Circuits have found a continued role
for the doctrine of manifest disregard.12 The Sixth Circuit
has done the same, albeit in an unpublished opinion.13
The Second Circuit’s analysis in Stolt-Nielsen SA v.
Animalfeeds, Int’l., (“Stolt-Nielsen”) is quite detailed. The
Second Circuit first sets out that under its pre-Hall Street
jurisprudence, manifest disregard provided for vacatur
of an arbitration award only in very limited circumstances—i.e., a federal court cannot vacate an award if there is
a barely colorable justification for the outcome reached by
the arbitrators.14 The Second Circuit then set out a threepart test that must be met before an arbitration award can
be vacated for manifest disregard of the law: (1) the law
alleged to have been ignored must be clear and explicitly
applicable to the matter at issue; (2) the law must have,
in fact, been improperly applied, leading to an erroneous outcome; and (3) the arbitrators must have actually
known of the law’s existence and its applicability.15
The Stolt-Nielsen court then considered the effect
of Hall Street on the scope and vitality of the use of
“manifest disregard of the law” as a ground to vacate an
arbitration award. The Second Circuit acknowledged that
Hall Street’s holding that the enumerated grounds in the
FAA are the exclusive grounds for vacating an arbitration
award is inconsistent with dicta in some Second Circuit
cases to the effect that “manifest disregard” is a ground
for vacatur separate from those enumerated in the FAA.16
However, the Stolt-Nielsen court observed that, in Hall
Street, the U.S. Supreme Court had also speculated that
“manifest disregard” might have referred to the § 10
grounds collectively rather than adding to them or might
have been used as a shorthand for § 10(a)(3) or § 10(a)
(4).17 The Second Circuit thus concluded that the U.S.
Supreme Court had not abrogated the manifest disregard
doctrine entirely.
Following a footnote stating that the Second Circuit
will adhere to its precedent where the U.S. Supreme
Court has “cryptically cast doubt” on prior holdings,18
the Stolt-Nielsen Court referred with approval to the law
of the Seventh Circuit and, in particular, to Wise v. Wachovia,19 in which the Seventh Circuit held that the doctrine
of manifest disregard of the law was a species of situation in which the arbitrators had exceeded their powers,
putting the doctrine squarely within 9 U.S.C. § 10(a)(4).20
While we do not yet have the benefit of a post-Hall Street
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ruling from the Seventh Circuit itself on this issue, the
Northern District of Illinois has decided, in accord with
Stolt-Nielsen, that the manifest disregard doctrine survives
in the Seventh Circuit because it is a species of 9 U.S.C. §
10(a)(4).21
Stolt-Nielsen, therefore, raises the question of whether
the doctrine of manifest disregard of the law has been
narrowed in the Second Circuit. The rationale of the decision does not inexorably lead to that conclusion, but it
is possible that courts in the Second Circuit will circumscribe the doctrine more tightly to ensure it remains consistent with Section 10(a)(4). The Second Circuit’s footnote
regarding adhering to precedent suggests that it will follow existing Second Circuit precedent, but its discussion
of the Seventh Circuit’s rule suggests the Second Circuit
might look at the issue more narrowly going forward. We
will have to wait to see how the law develops.
The Ninth Circuit has joined the Second Circuit in
reaffirming the continued viability of manifest disregard.
Before Hall Street was decided, in a case entitled Comedy
Club, Inc. v. Improv West Associates, the Ninth Circuit had
vacated an arbitration award in part for manifest disregard of California’s ban on covenants not to compete
(California Business & Professions Code § 16600).22 The
U.S. Supreme Court vacated and remanded the case to
the Ninth Circuit for further review in light of Hall Street.
Upon reconsideration, the Ninth Circuit reaffirmed its
finding of manifest disregard. The Ninth Circuit characterized its previous standard, as articulated in Kyocera v.
Prudential Bache T. Services,23 to be that manifest disregard
was a species of violation of 9 U.S.C. § 10(a)(4) (i.e., the
arbitrators exceeded their powers).24 Accordingly, the
Ninth Circuit held in Comedy Club that manifest disregard
survives, stating, “We cannot say that Hall Street Associates is clearly irreconcilable with Kyocera and thus we are
bound by our prior precedent.”25
The only other Circuit to directly hold that manifest
disregard of the law continues to be a viable independent
ground for challenge of an arbitration award following
Hall Street is the Sixth Circuit—although it addressed the
issue in an unpublished opinion. In Coffee Beanery, Ltd.
v. W.W., L.L.C.,26 the Sixth Circuit discussed manifest
disregard as an extra-statutory ground for vacatur, citing
Wilko, and held that “[i]n light of the Supreme Court’s
hesitation to reject the “manifest disregard” doctrine in all
circumstances, we believe it would be imprudent to cease
employing such a universally recognized principle.”27
The Sixth Circuit resolved to continue employing the
doctrine.28
C.

Courts Finding that Manifest Disregard Is No
Longer Good Law

The Fifth Circuit has squarely held that “manifest
disregard” of the law is no longer viable as an extrastatutory ground for vacatur.29 In Citigroup Global Markets
Inc. v. Bacon, the Fifth Circuit concluded that manifest
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disregard of the law could not survive, at least in the
Fifth Circuit’s formulation, as an independent ground to
vacate an arbitration award.30 The court first looked at
the history of the manifest disregard doctrine, pointing
out that the Fifth Circuit had been one of the last Circuit
Courts of Appeal to adopt the doctrine.31 It then examined the post-Hall Street authority on the issue, finding
a continued role for the doctrine. The Fifth Circuit flatly
rejected the Sixth Circuit’s Coffee Beanery decision, finding that it failed to address the Supreme Court’s express
holding that the grounds for vacatur in § 10 are exclusive
and misread the Supreme Court’s discussion of Wilko v.
Swan.32 The Fifth Circuit was far less dismissive, however, of the Second Circuit’s decision in Stolt-Nielsen and
the Ninth Circuit’s in Comedy Club, as those decisions
cast manifest disregard as a gloss on FAA § 10(a)(4)—a
description of manifest disregard the Fifth Circuit described as “very narrow.”33 Thus, while the Fifth Circuit,
in Citigroup Global Markets clearly rejects manifest disregard “as an independent, nonstatutory ground for setting
aside an award” the decision leaves open the possibility
of a future in the Fifth Circuit for manifest disregard as a
gloss on FAA Section 10(a)(4).
The First Circuit has also said that it now rejects
manifest disregard, but suggested such only as an aside,
in a case that did not involve the Federal Arbitration
Act.34 Interestingly, the first direct statement that manifest disregard of the law is no longer viable came not
from a federal court at all, but from the Supreme Court
of Alabama. In Hereford v. Horton, the Supreme Court of
Alabama initially held that “manifest disregard” standard was no longer viable.35 However, the Supreme
Court of Alabama recently revised its ruling to include a
new footnote suggesting that the issue of “whether manifest disregard of the law remains as a judicial gloss on the
grounds specified in § 10(a) of the Federal Arbitration Act
or is merely shorthand for § 10(a)(3) or § 10(a)(4)” was
still to be decided.36 Nonetheless, the Hereford decision’s
result remained the same—rejecting the appellant’s claim
because she “raised manifest disregard of the law as the
only ground on which she seeks to have the arbitrator’s
award vacated.”37 The Alabama Supreme Court thus appears to have hedged its bets but, nonetheless, stuck with
its ruling that manifest disregard cannot be raised as an
independent ground for vacatur.
Scattered district courts have also held that manifest
disregard cannot survive Hall Street. For example, at
least one decision of the Southern District of New York
rejected the doctrine—although that decision has now
been overruled by the Second Circuit’s decision in StoltNielsen.38
The District of Minnesota has also rejected manifest
disregard in light of Hall Street.39 In rejecting the doctrine,
the District of Minnesota reasoned “[i]t would be somewhat inconsistent to say that the parties cannot contractually alter the FAA’s exclusive ground for vacating or

modifying an arbitration award, but then allow the courts
to alter the exclusive grounds by creating extra-statutory
bases for vacating or modifying an award.”40
D.

Courts Declining to Decide the Issue

A variety of courts have deferred ruling on Hall
Street’s effect on the manifest disregard doctrine. The
Fifth Circuit initially took this approach, addressing the
issue but deciding that, because it was affirming the challenged arbitration award, there was no need to determine
whether manifest disregard remains good law after Hall
Street.41 A variety of district courts similarly deferred the
issue.42
E.

Conclusion

It is still too early to tell whether a consensus will
emerge regarding the continued viability of manifest disregard of the law. However, it appears that there is a trend
toward continued viability of the manifest disregard
doctrine under the rubric of an act beyond the arbitrator’s
powers under 9 U.S.C. § 10(a)(4). No doubt, in the coming months there will be more decisions on this evolving
issue—perhaps those decisions will provide clear direction regarding the issue.
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