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ARTICLE REPRINT

On January 29, a jury in the Southern 
District of New York returned a verdict in 
favor of the plaintiffs in In re Vivendi Uni-
versal S.A. Securities Litigation. The ver-
dict, reached after fourteen days of delib-
eration following a three-month trial, has 
received much publicity. Vivendi is only 
the ninth securities fraud class action tried 
to verdict since the passage of the Private 
Securities Litigation Reform Act of 1995 
(“Reform Act”), and the fifth to result in 
a verdict for the plaintiffs.1 The verdict—
which Vivendi, a French media conglom-
erate, reportedly plans to appeal—raises 
many interesting issues for the securities 
litigation bar.

Three aspects of this case stood out to us:

Issue #1—Foreign Defendants, 
Foreign Plaintiffs, Foreign 
Exchange

Long before the trial began, Vivendi 
became notable for its treatment of the 
“Foreign-Cubed” issue—the shareholder 
class consisted primarily of (1) foreign 
citizens and residents, who (2) purchased 
shares of Vivendi, a foreign company, (3) 
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on a foreign stock exchange. The Vivendi 
defendants moved to dismiss these For-
eign-Cubed (or “F-Cubed”) investors for 
lack of subject matter jurisdiction, arguing 
that the scope of the implied private right 
of action under Section 10(b) of the Securi-
ties Exchange Act of 1934 does not reach 
their claims. The district court denied that 
motion in 2003, and in 2004 it denied a 
motion for reconsideration, finding sub-
ject matter jurisdiction based on the indi-
vidual defendants’ “conduct in the United 
States.”2 Although many securities fraud 
cases have addressed the F-Cubed issue in 
recent years, Vivendi is one of the few to 
find that Section 10(b) encompasses these 
types of claims.

On class certification, however, the dis-
trict court in Vivendi excluded German 
and Austrian investors, finding that the 
plaintiffs had not demonstrated that it was 
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probable that the courts of those countries would 
give preclusive effect to a judgment in a United 
States class action.3 The case proceeded with in-
vestors from other countries, including Vivendi’s 
home country of France. These F-Cubed investors 
make up the vast majority of the plaintiff class 
that has now obtained a jury verdict potentially 
worth several billion Euros.

The question of whether and to what extent 
Section 10(b) reaches the claims of the Vivendi F-
Cubed plaintiffs, however, is far from settled. In 
a post-verdict press release, Vivendi stated that it 
“believes strongly that this case raises significant 
legal issues for foreign corporations doing busi-
ness in the United States that need to be defini-
tively resolved.”4 The case also raises important 
public policy issues involving the proper role of 
the United States in policing foreign transactions 
between foreign parties.

Those issues may be resolved this summer: 
During the Vivendi trial, the U.S. Supreme Court 
granted certiorari in Morrison v. National Aus-
tralia Bank,5 a case in which nearly 100% of the 
proposed class members were F-Cubed investors. 
Depending on the Supreme Court’s ruling, the 
defendants in Vivendi may have an opportunity 
to reduce the size of the plaintiff class (and thus 
the damages award) dramatically. Moreover, the 
jury’s finding (discussed below) of no liability as 
to the individual defendants calls into question 
whether the fraud in fact included any “conduct 
in the United States.” As subject matter jurisdic-
tion is never waived,6 these are issues that Vivendi 
may be able to raise even post-judgment.

Issue #2—Damages Calculation 
by Jury

Vivendi is one of only two securities fraud tri-
als in which the jury calculated damages on a daily 
per-share basis. The jury’s completed verdict form 
listed a “per share” damages number for each of 
the roughly 400 days in the class period.7 (There 
remain questions regarding the total damages 
award—a second phase of the trial likely will focus 
on the calculation of individual claims and the res-
olution of individualized issues, such as reliance.)

While there are many court decisions on cau-
sation and damages issues at the motion to dis-
miss, class certification, summary judgment, and 
Daubert stages,8 there are few guideposts for 
proving damages at trial. Basic issues—such as 
whether the jury or the judge should decide on 
the method used to determine damages, and what 
latitude the jury should be given in making that 
determination—are rarely even addressed. 

In Vivendi, the plaintiffs offered day-by-day 
calculations of per-share damages numbers.9 The 
defendants offered their alternative numbers, if 
the jury found liability.10 The jury findings, how-
ever, did not match either side’s numbers. Accord-
ing to Vivendi’s French counsel, “to calculate the 
damage, [the jury] simply divided into two [the] 
amounts proposed by the plaintiff.”11

Even a quick review shows that there may be 
some anomalies in the jury’s calculation. For ex-
ample, the jury found that while there was infla-
tion of ¬2.40 per share on September 10 and 
29 of 2001, there was zero stock price inflation 
between September 11, 2001, and September 28, 
2001.12 This means that a class member who (for 
example) purchased Vivendi stock on September 
10 and then sold on September 17 was damaged 
by fraud, even though the only intervening event 
was a terrorist attack on the United States, an un-
likely “corrective disclosure” of any alleged mis-
statement.

Vivendi has identified “[p]laintiffs’ erroneous 
method of proving and calculating damages” as 
one issue it plans to challenge.13 The courts’ reso-
lution of post-trial motions and appeals may also 
address issues regarding the jury’s role in deter-
mining damages.

Issue #3—Company, but Not 
Individuals, Found Liable

The Vivendi verdict is also noteworthy in that 
the jury found that the company violated the se-
curities laws with regard to all 57 allegedly false 
statements, but that the individual defendants—
to whom many of the allegedly false statements 
were attributed—had not violated the securities 
laws at all. This finding raises questions about 
proving “corporate scienter.”
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Securities litigators generally believe that a cor-
poration does not have scienter unless an individ-
ual acting on behalf of the company acted with 
scienter. Courts have recognized that corpora-
tions act only through their agents (their officers 
and directors).14 While there are some differences 
among the circuit courts’ holdings regarding cor-
porate scienter,15 there is general agreement that 
proving corporate scienter requires “look[ing] to 
the state of mind of the individual corporate offi-
cial or officials who make or issue the statement… 
rather than generally to the collective knowledge 
of all the corporation’s officers and employees.”16 
The law in the Second Circuit is no different:  
“[t]o prove liability against a corporation… a 
plaintiff must prove that an agent of the corpora-
tion committed a culpable act with the requisite 
scienter, and that the act (and accompanying men-
tal state) are attributable to the corporation.”17 

Consistent with the Second Circuit’s holding, 
the Vivendi court instructed the jury:

For you to find that Vivendi, which can only 
act through its agents and employees, had 
the required state of mind for a statement, 
plaintiffs must prove that Mr. Messier, Mr. 
Hannezo, or another Vivendi agent or em-
ployee made the statement to the public 
with the required state of mind while act-
ing within the scope of his or her author-
ity. In other words, you must attribute to 
Vivendi the mental state possessed by the 
Vivendi agent or employee who made the 
particular statement.18

To assist the jury in carrying out this charge, 
the jury verdict form listed each defendant to 
whom each statement was allegedly attributed, 
separately for each of the 57 statements at issue. 
The completed form, however, reflects a finding 
that the individual defendants were not liable for 
any statement, but Vivendi was liable as to all of 
them.19

How is this verdict possible? With regard to 
written statements such as press releases, it could 
be that a non-defendant individual who par-
ticipated in making the statement acted with the 
requisite scienter. But the 57 statements include 
oral statements made by former CEO Jean-Marie 

Messier as well as former CFO Guillaume Han-
nezo.20 If either individual made an oral statement 
without scienter, then whose scienter is being at-
tributed to the company? This issue, as well, may 
become clarified through post-trial motions and 
appeal.
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