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By L. Richard Fischer, Oliver I. Ireland, and Obrea O. Poindexter
On December 7, 2011, the Consumer Financial Protection Bureau (“CFPB”) released a two-page draft of what it
described as a “prototype” credit card agreement in connection with its “Know Before You Owe” campaign. Simplifying
credit card agreements is a policy initiative the CFPB describes as a priority. Over the past year, CFPB officials have
met with consumer groups and some industry representatives to create the prototype agreement, and they are expected
to continue to do so. The CFPB requests comment on the draft agreement and indicates that, over the next few
months, the CFPB will work to improve the two-page agreement with feedback from consumers and the industry.
While use of the agreement by credit card issuers would be optional at this point, the agreement is intended to ensure
that consumers understand the pricing, risks, and terms of the credit card. In particular, the CFPB states that the
agreement is aimed at making it easier for consumers to comparison shop. The agreement, however, raises significant
Truth-in-Lending compliance issues and potential exposure issues for issuers in private litigation.
The two-page agreement provides three basic sections, in a tabular format, entitled (1) Costs, (2) Changes, and
(3) Additional Information.
•

Costs. The Costs section of the agreement includes information about interest rates and specific
fees associated with the account, including penalty fees, activity fees, replacement card fees, and
rush card fees. In addition, the Costs section includes information on the timing of payments, the
consequences of paying late, and how interest will be calculated (i.e., balance computation and
applicable grace period information).

•

Changes. The Changes section provides the consumer with a generic set of possible changes the
issuer can make to the agreement and describes some of the limitations that can apply to such
changes.

•

Additional Information. The Additional Information section includes information about the rights of
the issuer, such as the right to collect reasonable attorney’s fees, and cardholder rights, such as the
right to dispute charges.

Notably, the prototype agreement is generic in many respects, and omits detail about fundamental aspects of the credit
card relationship. The agreement also omits definitions of key terms, instead opting to incorporate the definition of
specific underlined terms by reference to a glossary. The consumer may access the glossary on either the CFPB
website or the issuer’s website, or by requesting a printed copy by phone.
The public is invited to comment on the draft agreement through the CFPB’s website. In addition, the CFPB is planning
to pilot the draft agreement with cardholders of the Pentagon Federal Credit Union.
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We are in the process of reviewing the draft agreement; an analysis of the agreement is forthcoming. Below are links
to the CFPB’s press release and to the credit card agreement.
PRESS RELEASE
http://www.consumerfinance.gov/pressrelease/consumer-financial-protection-bureau-aims-to-simplify-credit-cardagreements/
CREDIT CARD AGREEMENT
http://www.consumerfinance.gov/assets/CFPB_card_agreement.pdf
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About Morrison & Foerster:
We are Morrison & Foerster—a global firm of exceptional credentials in many areas. Our clients include some of the
largest financial institutions, investment banks, Fortune 100, technology and life science companies. We’ve been
included on The American Lawyer’s A-List for eight straight years, and Fortune named us one of the “100 Best
Companies to Work For.” Our lawyers are committed to achieving innovative and business-minded results for our clients,
while preserving the differences that make us stronger. This is MoFo. Visit us at www.mofo.com.
Because of the generality of this update, the information provided herein may not be applicable in all situations and should
not be acted upon without specific legal advice based on particular situations.
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