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TRIA Extension Fails: An Initial Guide to Next
Steps
To the surprise of many, Congress failed to extend the Terrorism Risk Insurance Act of 2002 ("TRIA"), which is set to
expire at the end of this year. Many hope that TRIA in some form will be re-authorized early in 2015 and, while there
appears to be broad bipartisan support for re-authorization, it is not possible to predict when or if such passage will take
effect. While watching for the insurance market's response to these developments, set forth below are some practical
measures that may be useful for parties in the real estate lending market to consider in the meantime:
•

Borrowers and Lenders should review their current deal documents to determine (a) if any defaults are or may
be created as a result of TRIA's expiration and (b) how to handle insurance renewals if terrorism insurance
becomes unavailable or prohibitively expensive.

•

Owners should review the terms of their terrorism insurance policies to determine whether they are cancelable
by the relevant insurers once TRIA expires. Lenders might also review such policies (or discuss with the
Borrower) to determine the likely consequences under their impacted loans.

•

For current deals in process of closing, parties should consider what language should be included in their loan
documents to cover terrorism insurance, and review issues relating to TRIA's expiration on the availability and
cost of any such coverage.

•

For new term sheets or commitments, parties (including mortgage brokers) should consider what requirements
to include in respect of terrorism insurance and whether any distinctions should be made for factors such as the
size, type and location of the property and/or the size of the loan. The potential increased costs of terrorism
insurance should also be factored into the underwriting of new loans.

•

In certain instances, loan documents may contain a cap on the amount of premiums that a Borrower is required
to pay in connection with terrorism insurance. Lenders with loans containing such provisions (or considering
such provisions in pending deals) should give consideration to the amount of insurance that would be obtainable
under such caps following TRIA's expiration. If such a cap would not result in a meaningful amount of terrorism
coverage, Lenders should consider appropriate risk management measures.

•

CMBS servicers might begin force placed terrorism coverage at some point for various loans, which could be
expensive, so CMBS borrowers may wish to address this with their loan servicers as appropriate. Also, there is
a possibility that the lack of TRIA back-up could potentially lead to downgrade of certain CMBS transactions,
especially large single asset deals. Participants in the CMBS market should monitor any guidance that the rating
agencies may provide with respect to this matter.

We expect to stay on top of the TRIA situation as it develops. As always, feel free to reach out to any member of the
MoFo team if you have any questions.
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About Morrison & Foerster:
We are Morrison & Foerster—a global firm of exceptional credentials. Our clients include some of the largest financial
institutions, investment banks, Fortune 100, technology and life science companies. We’ve been included on The
American Lawyer’s A-List for 10 straight years, and Fortune named us one of the “100 Best Companies to Work For.”
Our lawyers are committed to achieving innovative and business-minded results for our clients, while preserving the
differences that make us stronger. This is MoFo. Visit us at www.mofo.com.
Because of the generality of this update, the information provided herein may not be applicable in all situations and
should not be acted upon without specific legal advice based on particular situations. Prior results do not guarantee a
similar outcome.

Our primary purpose in sending this update is to provide information about developments in the law; however, this email may constitute a commercial
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Department, please opt out of our mailings. Because of the generality of this update, the information provided herein may not be applicable in all
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registered foreign lawyers (admitted to practice in various US States). In England & Wales, all solicitors and registered foreign lawyers are required to comply
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One Ropemaker Street, London, EC2Y 9AW.
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