Client Alert
January 20, 2016

Reminder:
Information Statements Due by February 1, 2016, for 2015
Incentive Stock Option and Employee Stock Purchase
Plan Transactions; IRS Filings Also Required
By Michael Frank, Ali Nardali and Rose Plato
This is a reminder to public and private companies that grant incentive stock options (“ISOs”) or maintain a taxadvantaged employee stock purchase plan (“ESPP”). Under IRS regulations, these companies must provide
information statements on Forms 3921 and 3922 (or statements reflecting the same information) no later than
February 1, 2016, to any employee or former employee who exercised an ISO during 2015 or transferred shares
of stock during 2015 that were previously acquired pursuant to an ESPP. Companies that fail to provide such
statements on a timely basis may be liable for penalties of up to $260 per statement, up to a maximum of
$3,178,500 per year (higher penalties are possible for companies that intentionally disregard the rules).
In addition, companies must file information returns with the IRS on Forms 3921 and 3922 no later than February
29, 2016 (if filed on paper) or March 31, 2016 (if filed electronically). Companies that are required to file 250 or
more of either type of form must file the returns electronically. Companies that fail to timely file these information
returns may be liable for penalties of up to $260 per information return, up to a maximum of $3,178,500 per year
(higher penalties are possible for companies that intentionally disregard the rules).
Content of Information Statements and Returns. The statements provided to employees and the returns
provided to the IRS need to be made on a specified form. Form 3921 is used for ISO exercises and Form 3922 is
used for ESPP share transfers. The statements provided to employees may alternatively reflect the information
specified on the applicable form. Sample Forms 3921 and 3922 are available on the IRS website for informational
purposes, but cannot be used for filing. The official forms to be used for filing may be ordered by calling 1-800TAX-FORM (1-800-829-3676) or visiting the IRS website.
ISO Exercises. Form 3921 provides the following information regarding the exercise of an ISO:
1. The name, address, and employer identification number of the corporation transferring the stock;
2. The name, address, and identifying number of the person to whom the share or shares of stock were
transferred;
3. The name, address, and employer identification number of the corporation whose stock is the subject of
the option (if other than the corporation transferring the stock);
4. The date the option was granted;
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5. The date the option was exercised;
6. The exercise price per share;
7. The fair market value of a share on the date the option was exercised; and
8. The number of shares of stock transferred pursuant to the exercise of the option.
ESPP Share Transfers. Form 3922 provides the following information regarding the first transfer of shares of
stock acquired by an individual pursuant to an option granted under an ESPP, where the exercise price was less
than 100 percent of the fair market value of the shares on the date of grant or was not fixed and determinable on
the date of grant:
1. The name, address, and employer identification number of the corporation whose stock was transferred;
2. The name, address, and identifying number of the transferor (i.e., the employee or former employee who
transferred the previously acquired ESPP stock);
3. The date the option was granted;
4. The fair market value of the stock on the date the option was granted;
5. The actual exercise price paid per share;
6. The exercise price per share determined as if the option were exercised on the grant date (provided only
in certain circumstances);
7. The option exercise date;
8. The fair market value of the stock on the date the option was exercised;
9. The date the person transferred legal title of the shares; and
10. The number of shares to which the person transferred legal title.
The “first transfer of legal title” that triggers the ESPP share transfer reporting requirements includes an
immediate deposit of the shares acquired under the plan into a brokerage account established on behalf of the
employee, which may occur on the ESPP purchase date. If shares acquired under the ESPP are issued in
certificate or book-entry form, the “first transfer of legal title” will occur when the employee subsequently sells the
shares or transfers them to a brokerage account.
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About Morrison & Foerster:
We are Morrison & Foerster—a global firm of exceptional credentials. Our clients include some of the largest
financial institutions, investment banks, Fortune 100, technology and life science companies. We’ve been
included on The American Lawyer’s A-List for 12 straight years, and Fortune named us one of the “100 Best
Companies to Work For.” Our lawyers are committed to achieving innovative and business-minded results for our
clients, while preserving the differences that make us stronger. This is MoFo. Visit us at www.mofo.com.
Because of the generality of this update, the information provided herein may not be applicable in all situations
and should not be acted upon without specific legal advice based on particular situations. Prior results do not
guarantee a similar outcome.
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