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Banking Litigation To Watch In 2017 

By Evan Weinberger 

Law360, New York (January 2, 2017, 1:03 PM EST) -- Much like the policy landscape, the litigation 
landscape for banks and their regulators is set to shift in 2017 as a battle over the leadership structure 
at the Consumer Financial Protection Bureau moves farther into the appeals process and the ability of 
municipalities to sue financial institutions is potentially set to be curtailed by the U.S. Supreme Court. 
 
Although the vast majority of litigation banks faced following the 2008 financial crisis has worked its way 
through the judicial system, lawsuits over benchmark rates set by banks will continue to move forward 
with questions over whether antitrust claims will be a part of any cases. 
 
The following are some of the big cases to watch as 2017 rolls in. 
 
PHH Corp. et al. v. Consumer Financial Protection Bureau 
 
The battle between mortgage servicer PHH Corp. and the CFPB was already a high-stakes fight over the 
bureau’s single-director leadership structure and the CFPB’s interpretation of decades-old rules for 
mortgage insurers before the election of Donald Trump in November. 
 
Adding in a Republican administration that likely would welcome even more significant changes to the 
way the CFPB is led and funded, as well as to the person leading the bureau, created another layer of 
intrigue and confusion. 
 
PHH is attempting to overturn a $109 million judgment assessed by the CFPB over allegations that it 
referred consumers to mortgage insurers in exchange for reinsurance orders with its subsidiaries and 
reinsurance fees and in violation of the Real Estate Settlement Procedures Act. 
 
The D.C. Circuit in October agreed with PHH on a number of fronts, overturning the CFPB’s decision on 
the grounds that it went against a previous interpretation of RESPA by the U.S. Department of Housing 
and Urban Development. 
 
The divided appellate panel went even further, agreeing with PHH that the CFPB’s single-director 
structure was unconstitutional. Rather than invalidating everything the CFPB had done since 2011 when 
it opened its doors, the D.C. Circuit instead changed the CFPB director’s employment status so that the 
president could fire the director at will rather than for cause. 
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The CFPB has asked for a review of the panel’s decision by the full D.C. Circuit. The circuit court took the 
unusual step of asking the U.S. government at the U.S. Supreme Court, for its view on the case. The 
government in late December filed a brief saying that the case should be given en banc review. 
 
And that’s where things get even more interesting. 
 
Trump’s Republican allies in Congress have pushed for the CFPB to be under a commission structure 
with funding done through the congressional appropriations process rather than through the Federal 
Reserve’s budget, as is currently the case. 
 
So there are questions about whether Trump’s team would go to the mattresses to defend the CFPB’s 
structure in the same way that President Barack Obama’s administration, or a hypothetical Hillary 
Clinton administration, would have. 
 
“The CFPB can fight on their own at the appellate level at the D.C. Circuit, but beyond that would need 
the support of the solicitor general’s office,” said Quyen Truong, a partner at Stroock & Stroock & Lavan 
LLP and a former top CFPB attorney. 
 
So if the CFPB loses at the D.C. Circuit level, the case may be over. What happens if the CFPB wins at the 
D.C. Circuit but PHH files an expected appeal to the Supreme Court remains to be seen. 
 
And all of this comes as speculation reigns over whether Trump will simply fire CFPB Director Richard 
Cordray, a darling of liberals who is slated to stay in his position until 2018. 
 
If the PHH decision stands as is, Trump would be within his rights to do so now. If it is overturned, Trump 
would have to find a reason to turf the CFPB director. 
 
Either way, the speculation is that the fate of Cordray, and the PHH decision, will not be determined 
quickly. 
 
“We have a new president that by nature seems to want to quickly turn public opinion and make things 
happen via tweet. I think once the new president takes office he will be in an environment in which 
political results, including reforms related to financial services, will not happen quickly,” said Donald C. 
Lampe, a partner at Morrison & Foerster LLP. 
 
The CFPB has a second case pending at the D.C. Circuit, this one a battle over its ability to issue a civil 
investigative demand to an accrediting body for for-profit colleges. 
 
PHH is represented by Theodore B. Olson, Helgi C. Walker and Scott P. Martin of Gibson Dunn, Mitchel 
H. Kider, David M. Souders, Sandra B. Vipond and Michael S. Trabon of Weiner Brodsky Kider PC, and 
Thomas M. Hefferon and William M. Jay of Goodwin Procter LLP. 
 
The CFPB is represented by Lawrence DeMille-Wagman. 
 
The case is PHH Corp. et al. v. Consumer Financial Protection Bureau, case number 15-1177, in the U.S. 
Court of Appeals for the District of Columbia Circuit. 
 
Bank of America and Wells Fargo v. Miami 
 



 

 

One offshoot of Trump’s election is an expectation that states and cities governed by Democrats will 
pick up the mantle of consumer protection in financial services and other areas if the federal 
government pulls back. 
 
“It’s a virtual certainty that the states will turn up their efforts. They have gotten a taste of being a sort 
of mini-CFPB’s and they have gotten substantial gains  for consumers, not to mention political lift, from 
trying to out-CFPB  the CFPB," Lampe said. 
 
But one area open to cities in particular could be curtailed as the Supreme Court considers bids by Wells 
Fargo & Co. and Bank of America Corp. to block lawsuits from the city of Miami under the Fair Housing 
Act over claims that their alleged discriminatory and predatory lending practices led to a major shortfall 
in tax revenues and increased costs in maintaining foreclosed properties. 
 
The issue before the high court is not whether cities have the right to sue banks. Both Bank of America 
and Wells Fargo conceded that such a right exists. 
 
The question is just how far that power goes, and how far cities can claim the damages from predatory 
lending extend. 
 
Miami is just one of many cities to file claims against big banks in recent years alleging that their 
mortgage lending units doled out shoddy loans to black and Latino borrowers, leading to a wave of 
foreclosures that lowered municipal tax revenues even as the costs of maintaining and protecting those 
properties rose. 
 
So banks and other financial firms will be watching to see where the Supreme Court sets the line as 
Trump’s team takes the controls of U.S. financial enforcement agencies. 
 
Bank of America is represented by Thomas M. Hefferon, James W. McGarry and Matthew S. Sheldon of 
Goodwin Procter LLP and Christopher S. Carver and Brendan Herbert of Akerman LLP. Wells Fargo is 
represented by Andrew C. Glass and Paul F. Hancock of K&L Gates LLPand Carol Ann Licko, Clayton P. 
Solomon and John F. O’Sullivan of Hogan Lovells. 
 
Miami is represented by Robert Peck of the Center for Constitutional Litigation, Lance A. Harke of Harke 
Clasby & Bushman LLP, Victoria Mendez of the Office of the City Attorney, Steve W. Berman, Elaine T. 
Byszewski and Lee M. Gordon of Hagens Berman Sobol Shapiro LLP, Erwin Chemerinsky of the University 
of California, and Joel Liberson and Howard Liberson of Trial & Appellate Resources PC. 
 
The cases are Bank of America Corp v. City of Miami, case number 15-1111, and Wells Fargo & Co. v. City 
of Miami, case number 15-1112, both in the Supreme Court of the United States. 
 
Antitrust Claims In Rate-Rigging Litigation 
 
While mortgage-related claims that followed the financial crisis have largely worked their way through 
the courts, either through decisions or, more frequently, settlements, big banks around the world still 
face litigation over the manipulation of benchmark rates on everything from the London Interbank 
Offered Rate to precious metals and currencies. 
 
One area that is ripe for debate is whether plaintiffs in those cases will be able to bring more than 
simple fraud claims against the banks. 



 

 

 
And the reason that is important is that antitrust claims carry the threat of treble damages being levied 
against a defendant found to be culpable. 
 
The Second Circuit in May revived consolidated class actions alleging that 16 banks conspired to 
manipulate U.S. dollar-based Libor by submitting low rates to the British Bankers’ Association, which 
sets Libor rates daily based on the submissions. A federal district judge in New York ruled in late 
December that a class of bondholders in the multidistrict litigation were not "efficient enforcers" of 
antitrust law because they did not do direct transactions with the banks they sued, making their injuries 
too far removed to be tied to the banks' activities. 
 
However, other plaintiffs saw their antitrust claims survive the decision by U.S. District Judge Naomi 
Reice Buchwald, although they were pared back.  
 
"The Second Circuit has made clear that index manipulation can be a form of price-fixing.  We are now 
moving on to more nuanced issues.  The newest LIBOR decision, for example, contains a quite detailed 
analysis of the extent to which different market participants are actually harmed by fixing of the LIBOR 
index, based on the dynamics of markets for particular financial products," said Donald Hawthorne, a 
partner with Axinn Veltrop & Harkrider LLP. 
 
The banks have asked for Supreme Court review of the Second Circuit's decision and are facing 
opposition from the plaintiffs as well as the U.S. government. The government said that the high court 
should not take on the case because it was at the interlocutory stage and concerned a narrow question 
that did not require the Supreme Court to weigh in. 
 
If there is no appeal of Judge Buchwald's decision, and the Supreme Court elects to sit out the debate 
over antitrust in LIBOR, banks facing other benchmark-rigging litigation may move to shut down one of 
the most powerful claims plaintiffs have, Hawthorne said. 
 
How that question plays out could have a big impact on the benchmark-rigging litigation moving through 
courts right now. 
 
“Index-based antitrust cases are clearly viable. Plaintiffs will have to be prepared to show with precision 
how they have been harmed by index-fixing,” he said. 
 
The case is Bank of America Corp. et al. v. Ellen Gelboim et al., case number 16-545, before the U.S. 
Supreme Court. 
 
--Additional reportinb by Eric Kroh. Editing by Kelly Duncan. 
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