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FEBRUARY 16, 2017 WEBINAR 
THE NEW TRUMP ADMINISTRATION: A 
WASHINGTON BRIEFING FOR CHINESE 
COMPANIES  
SUMMARY OF DISCUSSION 
Speakers included the following partners from Morrison & Foerster’s Washington, DC office: 

• Kathryn Thomson, a former general counsel of the U.S. Department of Transportation, chief counsel of the 

Federal Aviation Administration, and chair of MoFo’s Transportation Industry Group; 

• Steven Kaufmann, an Obama-appointed former chief of staff at the Millennium Challenge Corporation, an 

independent agency under U.S. government, and a senior partner in our Litigation Department with extensive 

government-enforcement and litigation experience; and 

• Nicholas Spiliotes, a former member of the U.S. National Security Council staff and a senior partner with 

extensive experience advising on the Committee on Foreign Investment in the United States (CFIUS) 

approvals; Department of Defense and Department of Energy foreign investment approvals under the 

National Industrial Security Program; and U.S. sanctions and embargoes (OFAC). 

Our speakers addressed: 

1. Key Players in the Trump Administration 

2. Antitrust and CFIUS: The New Landscape of National Security Reviews 

3. President Trump’s Impact on Transportation and Infrastructure 

4. U.S. Landscape – Foreign Corruption Practice Act (FCPA) 

5. U.S. Landscape – False Claims Act (FCA) 

6. U.S. Landscape – Securities Regulations
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1. TRUMP ADMINISTRATION – SOME KEY PLAYERS 
The cabinet is in charge of the day-to-day operation of the government, effecting key decisions (such as policies on 
Chinese companies’ business in the U.S.) and playing a key role in deciding foreign policy.  Key cabinet members that 
Chinese companies need to know include:   

• Attorney General – Jefferson Sessions:  Former U.S. senator and U.S. prosecutor.  Has a reputation for 
enforcing the laws as they are written.  His reputation from his time serving as the Senate Judiciary Committee 
indicates a focus on tough enforcement measures and the benefit of deterrence.   

• Secretary of State – Rex Tillerson: A former CEO of ExxonMobil, and an engineer by trade.  In his role at 
ExxonMobil, he had extensive dealings with Vladimir Putin.  He is suspicious of economic sanctions, which he thinks 
are usually ineffective. 

• Commerce Secretary – Wilbur Ross: A former private equity investor. Known for turning around businesses.  
He is expected to play a critical role on foreign trade in the Trump administration, including on the North American 
Free Trade Agreement.  He is expected to focus on illegal dumping and has expressed skepticism on Chinese 
investment in U.S. media companies. (Nominee; appointment not yet confirmed.) 

• Secretary of the Treasury – Steven Mnuchin: Former investment banker and hedge fund manager.  Occupies 
one of the three most powerful roles in the cabinet.  Pro-deals, pro-free market.   

• Office of the U.S. Trade Representative – Robert Lighthizer: Was a trade official in the Reagan 
administration, then a competition lawyer; will be in charge of the successor arrangement of Trans-Pacific Partnership 
(TPP).  He supports tariffs as a shield for U.S. companies and a quid pro quo approach on further opening up China to 
U.S. trade.  (Nominee; appointment not yet confirmed.) 

• Secretary of Transportation – Elaine Chao: See section 3 below on energy and transportation sectors. 

Other key positions include: 

• Special Advisor – Jared Kushner: President Trump’s son-in-law.  He has no previous experience on foreign 
policy, but is trusted by President Trump.  He may be taking a more “behind the scenes” type of role. 

• National Security Advisor – Keith Kellogg is currently acting as national security advisor after the resignation of 
Michael Flynn; a permanent replacement has not been identified.  This position is in flux.1 

• U.S. Ambassador to China – Terry Branstad:  The Iowa governor is from an agriculture state and supports free 
trade.  Viewed as having a “personal relationship” with President Xi, whom he first met in 1985 while President Xi was 
in Iowa as part of a Chinese trade delegation.  (Nominee; appointment not yet confirmed.) 

                                                             
 
1 President Trump appointed Lt. Gen. H. R. McMaster as his new national security adviser on February 20, 2017.  
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2. ANTITRUST AND CFIUS: THE NEW LANDSCAPE OF NATIONAL SECURITY REVIEWS 
(a) Antitrust enforcement 

Antitrust enforcement under the Trump administration may be more selective than under Obama.  

Senator Sessions has historically favored big deals, which could carry over to commercial antitrust.  One of his 
antitrust enforcement emphase is expected to be the stopping of cartels.  

President Trump has said he supports free market principles, but has expressed specific views on some industries 
and may intervene (e.g., making statements on Twitter).  Examples of his views on industries include: 

o Health care: concern about high medical/drug costs; and 

o Media: concern about mega deals (e.g., Time Warner/AT&T’s proposed merger). 

He also often refers to U.S. jobs and U.S. economy as a priority, and will likely support deals increasing job 
opportunities in the U.S.  International cooperation will likely scale back. 

(b) CFIUS enforcement and trends 

CFIUS is an interagency committee with 12 key agencies and other participating agencies.  There are currently 
many vacant positions at the CFIUS member agencies, in particular at senior levels (and the Trump 
administration has been slow in nominating candidates for those positions), which makes the situation more 
complicated.   

CFIUS may require a review process, even in relation to the proposed acquisition by a foreign company of another 
foreign company, if the acquisition target has operations in the U.S.  Under the Obama administration, CFIUS 
exercised increased scrutiny of foreign acquisitions of U.S. businesses, and showed more readiness to exercise its 
power to block transactions on national security grounds.  This trend is expected to continue under the Trump 
administration.  

The Trump administration may make additional changes to the CFIUS review process, which might include: 

o Lawmakers considering whether the home country of the buyer would allow a U.S. company to control / make 
acquisitions in the same sector (but this change has not yet occurred);  

o A focus on whether an investment will create new jobs in the U.S. we are already seeing more questions from 
CFIUS on job creation; and 

o Potential action on a prior, the Commission on Appointments of the Congress recommendation that CFIUS 
restrict Chinese state-owned enterprises’ acquisitions in certain sectors (there is currently no evidence that 
this will be implemented). 

Ultimately, the Trump administration’s approach to national security concerns associated with Chinese 
investment in the United States remains unclear.  Much will depend on the appointment of senior staff, and the 
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United States’ overall relationship with China.  President Trump’s recent affirmation of the One China policy may 
provide a positive basis for the relationship.   

(c) CFIUS case studies 

o Ralls Corp. / Terna Energy (2012, 2015; wind energy): Ralls, a U.S. company owned by Chinese 
investors, had acquired wind-farm assets without submitting a CFIUS notice.  The deal was brought to the 
attention of CFIUS, which required a filing with regard to the transaction.  President Obama ordered Ralls to 
divest certain wind-farm assets in Oregon located close to a naval weapons installation. Ralls successfully 
sued federal government, asserting insufficient disclosure of information and lack of due process.  A federal 
appeals court ordered the government to disclose information related to the process that had led to the 
presidential order.  Ralls and the government settled the suit, and Ralls agreed to divest the wind-farm 
assets.  This is an important case since then, CFIUS has generally provided more detailed information on its 
decisions to reject filings. 

o Shanghui / Smithfield (2013; food):  CFIUS investigated Shanghui International Holdings Ltd.’s 
proposed purchase of Smithfield Foods, Inc., the world’s largest hog producer.  This is the first major food 
security case for CFIUS.  CFIUS cleared the purchase following the investigation. 

o China National Overseas Oil Corp. / Nexen (2013; oil and gas):  CFIUS investigated CNOOC’s 
proposed acquisition of Nexen, Inc., a Canadian oil and gas company. Nexen had operations in the Gulf of 
Mexico, including assets close to U.S. naval facilities.  Clearance was granted, subject to a mitigation 
agreement, involving Nexen giving up operational control of over 200 deep-water leases in the Gulf of 
Mexico.  The mitigation agreement is illustrative of CFIUS’s general approach of trying to agree on mitigation 
measures with the parties if national security concerns are identified.   

o GO Scale / Lumileds (January 2016; semiconductors): CFIUS investigated Royal Phillips NV’s 
proposed $2.8 billion sale of an 80% stake in its LED component and automotive light business to PRC fund 
GO Scale Capital.  Lumileds’ business included semiconductor technology involved in making LEDs, and a 
U.S. subsidiary with manufacturing and R&D operations.  Parties withdrew the CFIUS filing following 
nonpublic and “unexplained” CFIUS concerns. Press reports suggested parties’ mitigation proposals could 
not resolve concerns. 

o ChemChina / Syngenta (August 2016; food): CFIUS investigated Chinese chemical company 
ChemChina’s proposed acquisition of Syngenta, a Swiss chemical and agriculture company with significant 
U.S. operations.  The parties withdrew and refiled their notification to afford CFIUS additional time for 
review.  The deal was cleared after investigation.  Press reports suggest that clearance was conditioned on the 
parties’ entry into a mitigation agreement.   

o Fujian Grand Chip / Aixtron (December 2016; semiconductors): President Obama blocked 
Chinese-owned Fujian Grand Chip Fund’s acquisition of the U.S. business of Aixtron, a German 
semiconductor company. U.S. operations involved approximately 100 employees and 20% of the company’s 
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sales.  The German Ministry of Economy reviewing the transaction rescinded its earlier approval of the deal 
at the request of the United States government.  The buyer abandoned the transaction following the 
president’s order.  The deal was blocked after the president agreed with CFIUS’ recommendation that the 
transaction presented unresolvable national security concerns.  This is one of only five cases where CFIUS 
submitted to the president a recommendation to block a transaction. 

(d) CFIUS and semiconductors 

There was a growing sense during the Obama administration that Chinese investment in the U.S. semiconductor 
sector presented national security concerns; these were reflected in a recent White House Science and 
Technology Advisor’s Report.  Recently there has been greater scrutiny of transactions involving semiconductors, 
particularly those involving Chinese acquirers or U.S. targets with operations in China. 

3. PRESIDENT TRUMP’S IMPACT ON TRANSPORTATION AND INFRASTRUCTURE 
(a) Critical issues and current state of play 

The new secretary of transportation is Elaine Chao.  Ms. Chao has been in Washington, DC for 30 years.  She is 
married to Senate Majority Leader Mitch McConnell and served in every Republican administration since Reagan.  
She was the secretary of the Department of Labor during the George W. Bush administration.  Ms. Chao is from a 
maritime transportation family and experienced in running a department.   

President Trump asserted during his campaign, that USD 1 trillion in investments is needed in infrastructure over 
the next 10 years.  The need is accepted, but the key challenges have to do with public expenditures how much 
private vs. public funding should be spent? Current Speaker of the United States House of Representatives Paul 
Ryan wants USD 40 of private-sector spending for every USD 1 of public spending.  The debate will go on.  The 
Obama administration created the Build America Bureau, which helps sponsors of infrastructure projects identify 
public and private funding, and expedites the process for things such as approvals.  There are opportunities for 
both U.S. and foreign companies. 

 
(b) Autonomous vehicles and intelligent transportation systems 

Examples include drones, self-driving cars, vehicle-to-vehicle communications and positive train control. 
Key benefits of such technologies include: 
 
o Safety: This is a key driver.  The technologies remove human elements.  Ninety-four percent of auto crashes 

are tied to human error, and fatalities on U.S. roads have increased the in past two years after years of steady 
decline; 

o Mobility: E.g., for the elderly and disabled; 

o Accessibility: More choices of transportation; 
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o Sustainability/energy efficiency; and 

o Drives innovation and competition around the globe. 

However, there are also significant challenges, such as: 

o Safety standards (e.g., determining the level of acceptable risk); 

o Adequacy of infrastructure (e.g., aviation system, roads, and other transportation systems are insufficient 
to accommodate AI); 

o Cybersecurity (how easy it is to attack the system); 

o Privacy; 

o Funding (federal funding, private, or mixed); 

o Federal v. state laws (the fights continue); 

o Data sharing and safety management systems; 

o Spectrum; and 

o Concerns on the new technologies’ sustainability/energy efficiency. 

(c) Energy and sustainability 

Both the U.S. and China have now ratified the Paris Agreement and agreed to reduce emissions.  The 
transportation sector is now the biggest contributor of greenhouse gases in the U.S.  Regardless of the Trump 
administration’s stance on climate change, energy costs are significant and  industries want to drive them down to 
deliver transportation services more efficiently and cost-effectively. 
The Trump administration’s approach on this issue is currently unclear, but President Trump is generally 
dismissive of climate change and supports more reliance on conventional fuels (like oil and coal).  We will have to 
watch the new administration closely to see whether it will continue to adhere to its international commitments 
and continue to support energy efficiency. 

4. U.S. LANDSCAPE – FCPA 
(a) FCPA background 

U.S. antibribery provisions prohibit any offer or payment of bribes to foreign officials to aid obtaining or retaining 
business.  They apply to issuers of U.S. securities, U.S. domestic concerns, and foreign nationals or entities on U.S. 
territory.  The provisions on accounting (book and record- keeping and internal accounting control rules) apply to 
publicly traded companies.   
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There has been an increase of FCPA enforcement in recent years (e.g., various record fines) and many ongoing 
investigations. 

 
(b) President Trump’s impact on FCPA enforcement 

There are indications that enforcement of the antibribery provisions of the FCPA will no longer be a priority under 
the Trump administration, and that policy overhauls may be on the horizon.  President Trump has called the 
FCPA a “horrible law” that puts U.S. companies at a “huge disadvantage” and creates a comparative disadvantage 
for U.S. companies.  The Trump administration’s nominee for U.S. Securities and Exchange (SEC) Chair, Jay 
Clayton, has questioned unilateral approaches to anticorruption.  Attorney General Sessions, however, has said he 
will enforce the FCPA.  

5. U.S. LANDSCAPE –FCA 
(a) FCA background 

The FCA was enacted to address fraud (including incidents where individuals acted with actual knowledge, as well 
as with reckless disregard) on the U.S. government.  A feature of the Act is that private individuals may file suits 
under the Act on behalf of the U.S. government and share recoveries with the U.S. government.   

The FCA suits/enforcement will continue to grow.  There have been substantial penalties under the FCA: USD 53 
billion in federal civil recoveries (and USD 8.5 in criminal penalties) since 1987.  This represents USD 15 recovery 
for each USD 1 spent on criminal enforcement. 

 
(b) President Trump’s impact on FCA enforcement 

FCA enforcement will be a focus of the Trump administration.  In addition to the financial incentive mentioned 
above, President Trump has vowed a war on fraud, waste, and abuse, for which the FCA will be an important tool.  
FCA enforcement, resulting recoveries, and deterrence will also help manage the government deficit, which is a 
high priority for President Trump. 

One type of enforcement may decrease, however.  During the Obama administration, there was 
prosecution/punishment for simple mistakes (such as billing errors), and President Trump may reign in such 
enforcement and focus on blatant fraud. 

6. U.S. LANDSCAPE – SECURITIES REGULATIONS 
There are currently three vacancies (out of five members) in the SEC.  Mr. Clayton (President Trump’s nominee for 
the head of the SEC) is a transaction lawyer (as opposed to being from an enforcement / regulatory background, as his 
predecessors were).  
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Changes that can be expected are:  

o more cases being settled and less headline-seeking enforcement litigation; 

o less onerous restrictions on foreign companies registering in the US Securities Exchange; 

o less zealous enforcement of FCPA; 

o settlements being more likely to seek new safeguards, rather than fines that punish stockholders; 

o less use of disclosure to promote corporate governance; 

o the scaling back of rules viewed as slowing economic growth (e.g., Congress just repealed the SEC’s aggressive 
rules on filings for U.S. oil companies doing business abroad); 

o emphasis on speed of review and increased effort to promote capital formation; and 

o less emphasis on regulation, and reduced oversight of asset managers. 

The SEC impact on mergers and acquisitions will be minimal.  The SEC’s focus is on mergers involving the issuance of 
securities registered with the SEC or requiring shareholder approval by publicly traded companies, and that is 
different from the focus of CFIUS / anti-trust enforcement. 

7. QUESTIONS 
(a) What is the process for introducing changes to regulations in the CFIUS areas? 

The Department of the Treasury develops proposed regulations.  They will solicit comments from the public for at 
least 90 days, and are required to publish the comments in the Federal Register.  The Department of the Treasury 
will decide how to revise the regulation to address the comments and issue the final rules.  It is currently 
challenging because of the vacancies at the senior level; they are the ones who bring the political focus of the 
Trump administration into the departments.  So the process will likely take some time. 

(b) Aside from defense, what are the other industries where CFIUS is sensitive to foreign purchases? 

Examples include food security, industries that collect personal data from individuals (this is a relatively new area 
–CFIUS wants to ensure that where U.S. companies are acquired, the personal data are protected), infrastructure, 
transportation, the electric grid, energy, and telecommunication sectors.  One sector where there is room for 
business is life sciences (less risk of CFIUS objecting to an acquisition). 

(c) President Trump has made campaign statements about Mexico (immigration, the fashion sector, the auto 
sector, the wall, etc.).  How real are they?  How likely is it such goals will be completed? 

President Trump has made a number of campaign promises in this regard, and has been eager to implement 
them.  The Trump administration clearly wants to restrict Mexican immigration and restructure the economic 
relationship with Mexico.  Also, the auto sector is an important area of concern (there have been a few cases where 
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companies were forced to keep manufacturing in the U.S. rather than move to Mexico).  However, bearing in mind 
the force of globalization, it is too early to tell how effective President Trump will be in this area, or how much 
impact administration measures will have. 

(d) Will the rule of law be upheld by the Trump administration? 

The court system in the U.S. is well developed and will guard individuals’ and companies’ constitutional rights.  
There already are litigations against the Trump administration (e.g., the Executive Order imposing an 
immigration ban on certain Muslim-majority countries).  It will be a turbulent time there will be a lot of noise, and 
international trade will be affected.  The international trade counsel Peter Navarro is critical of China, and it 
remains to be seen how he will fit into the White House.   

(e) What is likely to be the trend for policy regarding renewable energies? 

President Trump favors conventional petroleum fuels, and it is unlikely that the federal government will be 
pushing new policies or rules supporting renewables-energy business.  However, consumers and individual states 
(e.g., California) see personal and climate benefit, from renewable energies.  It is quite a change from the Obama 
period, where the U.S. was a leading force in promoting renewable energy; it is expected that the key motivation 
for the U.S. to support renewables will now come from the business and individual-state levels, and they will push 
strongly. 

(f) Can you discuss the international trade issue, which is important to understanding President Trump’s mindset? 

President Trump believes that he could obtain better deals by negotiating with each country on an individual basis 
(e.g., the Trump administration has rejected TPP).  This approach may be difficult in the globalization era, and it 
may conflict with the supporters of free trade and competition.  The outcome remains to be seen. 
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