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• Covered Person 

• Any entity with assets greater than $10 billion that offers or provides 
“Consumer Financial Products or Services”  

• Any affiliated service provider 

 

• Service Provider 

• Provides material service—including design, marketing, operation, and 
processing—to a Covered Person in connection with offering a Consumer 
Financial Product or Service 

 

 

CFPB Enforcement Authority 
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• Independent litigating authority 

• May bring cases administratively or in federal court 

• Same remedies, regardless of forum 

• Remedies 

• Injunctions 

• Money damages 

• Costs 

• Penalties of up to $1 million per day 

• Civil Penalty Fund established 

• Can be used for redress and consumer education 

• Compare with other federal agencies where penalties often go to the  
U.S. Treasury 
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• Enforcement of 18 consumer financial protection laws 

• Credit card products 

• Deposit accounts  

• Debit and prepaid cards 

• Mortgages 

• Auto lending 

• Vehicle leasing 

• Debt collection 

• Credit reporting 

• Enforcement of UDAAP and the Consumer Financial 
Protection Act 

CFPB Enforcement Authority, 
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• The CFPB: 

• May not impose usury limits 

• Is subject to the Administrative Procedure Act 

• Must consider: 

• Costs and benefits and the potential reduction in access to credit 

• Impact on banks with less than $10 billion in assets 

• Impact on rural consumers 

• Must consult with prudential regulators 

• And must include written objections and responses in  
rulemaking notices 

Limitations on CFPB Rulemaking Authority 
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Selected 2016 

Enforcement Actions 
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• Focus on Alleged Unsolicited Account Openings 

• And Compensation and Incentives 

• Focus on Service Providers 

• Continuation of Series of Add-On Actions 

• Actions Directly Brought Against Service Providers as it Relates to 
Payment Processing 

• Focus on FinTech Companies 

• Dwolla 

• Lend Up 

Trends in Enforcement 
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• On September 8, 2016, a financial institution agreed to pay $187.5 million to 
three regulators to settle allegations that accounts were opened for customers 
without their approval 

• The institution agreed to pay $2.5 million in restitution to victims 

• A $100 million fine to the CFPB 

• A $35 million fine to the OCC  

• A $50 million fine to the city and county of Los Angeles  

• The allegations were perceived as linked to compensation and incentive practices, 
which led to a focus on such practices at other institutions 

• States, including California, have brought actions as well 

• On November 28, 2016, the CFPB issued a bulletin warning financial 
institutions to properly manage employee incentives  

• The OCC has sent 37 questions to banks generally, including: 

• Accounts, products and services offered to consumers or small businesses 

• The amount of incentive program payments made to bank employees each quarter 

• Account opening or closing processes 

Select 2016 Enforcement Actions – Alleged 

Unsolicited Account Openings 
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• The CFPB continued a series of enforcement actions regarding credit 
card add-on products 

• In August 2016, First National Bank of Omaha was ordered to provide  
$27.75 million in relief to about 257,000 consumers and pay a $4.5 
million civil money penalty relating to alleged unfair billing practices and 
deceptive enrollment practices associated with its payment protection 
and identity theft add-on products 

• The identity theft add-on products were administered by the bank’s 
service provider, Affinion 

• For debt cancellation and credit monitoring products, the bank allegedly 
drafted scripts, trained service providers, and monitored marketing 

• The CFPB alleged that the bank’s compliance monitoring, service 
provider management, and quality assurance resulted in ineffective 
oversight, which failed to prevent, identify, or correct unfair or deceptive 
acts or practices 

 

Select 2016 Enforcement Actions –  

Service Providers 
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• The CFPB, for the first time, asserted that a payment processor is 
subject to CFPB authority under a novel reading of the Consumer 
Financial Protection Act definition of “covered person” 

• In June 2016, the CFPB filed a U.S. district court action asserting that 
payment processer Intercept Corporation engaged in unfair acts and practices 
in violation of the CFPA 

• Intercept initiates ACH transactions to consumer accounts on behalf of its 
merchant-customers 

• In doing so, Intercept acts as an agent of the merchant-customer, not as an agent to 
the consumer whose account is being debited 

• Nevertheless, the CFPB complaint states that Intercept is a “covered person” 
under the CFPA because it provides “payments or other financial data 
processing products or services to consumers” 

• Under the CFPA, a payment processor is a “covered person” if it provides 
payment services to a consumer 

• A payment processor also is subject to the CFPB’s authority if it is a “service 
provider” and processes transactions related to the provision of a consumer 
financial product or service offered by a covered person 

Select 2016 Enforcement Actions 
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• The CFPB asserted that an entity is a covered person even if it does not 
provide payment or “other financial data processing” services to consumers 
as long as the payment processor engages in an activity that results, for 
example, in a debit to a consumer’s deposit or other account 

• If the CFPB prevails in its assertion that an entity is a “covered person” if the 
entity provides payment processing or other financial data processing 
services to businesses that do not offer consumer financial products or 
services, the CFPB would be able to assert that such an entity has violated 
the CFPA provisions that prohibit unfair, deceptive or abusive acts  
or practices 

• This could mean that any entity that processes payments (or offers other 
financial data processing services) is responsible for monitoring the business 
practices of every person for which it processes payments 

• The complaint seeks monetary relief, injunctive relief and civil  
money penalties 

Select 2016 Enforcement Actions 
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• The CFPB brought its first data security enforcement action 

• In March 2016, Dwolla, Inc., an online payment platform, was ordered to 
pay a $100,000 civil money penalty and improve its security practices 

• Dwolla was alleged to have falsely claimed that its data security practices 
“exceed” or “surpass” industry security standards and that its 
“information is securely encrypted and stored” 

• On September 27, 2016, the CFPB took action against online lender 
Flurish, Inc., d/b/a LendUp, for allegedly failing to deliver promised 
benefits of its products 

• The CFPB alleged that LendUp did not give consumers the opportunity 
to build credit and provide access to cheaper loans, as it claimed to 
consumers it would 

• The CFPB ordered LendUp to provide about $1.83 million in refunds to 
more than 50,000 consumers, and pay a civil penalty of $1.8 million 

Select 2016 Enforcement Actions –  

FinTech Companies 
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Status of Rulemaking 

Proceedings 
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• President Trump Regulatory Freeze Pending Review—January 20, 2017 

• Prohibits executive departments or agencies from sending regulations to the 
Office of the Federal Register for publication  

• Until the regulations have been reviewed and approved by a department or agency head 
appointed or designated by President Trump 

• Requires that regulations submitted to the Office of the Federal Register, but not 
yet published, be withdrawn for review and approval 

• Requires agencies to postpone for 60 days from January 20 the effective date of 
regulations that have been published, but are not yet effective 

• To facilitate a review of questions of fact, law, and policy 

• Exceptions:  

• Any regulations “subject to statutory or judicial deadlines”  

• Emergency situations or other urgent circumstances  

• Although the CFPB is an independent agency, other actions by the Trump 
Administration still could still impact the CFPB’s rules relating to arbitration, 
short-term loan and debt collection 

New Administration – Regulatory Freeze 
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• President Trump Executive Order on Reducing Regulation and 
Controlling Regulatory Costs 

• The January 30, 2017 Executive Order requires that whenever an 
“executive department or agency” publicly proposes a new regulation for 
notice and comment, the agency must identify at least two prior 
regulations for repeal 

• The Executive Order does not apply to independent regulatory agencies 
and, thus, may not impact the CFPB 

Two-for-One Executive Order 
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• The Congressional Review Act of 1996 sets up a complex clock for Congress 
to pass a resolution disapproving a rule promulgated by a federal agency 

• Before a rule can take effect, an agency must submit a report to Congress 
containing a copy of the rule, a general statement about the rule, and the proposed 
effective date of the rule 

• The receipt of the rule by Congress begins a period of 60 “days of continuous 
session” during which a Representative or Senator may submit a joint resolution 
disapproving the rule 

• The current Congress can review a rule finalized in 2016 if a resolution 
disapproving the rule is introduced within the 60-day period 

• The Act also bans agencies from writing a similar rule unless Congress gives  
its approval 

• Until this year, the CRA disapproval mechanism had successfully overturned only 
one agency final rule since 1996 (a 2000 OSHA rule on workplace ergonomics) 

• However, the CRA might be used more successfully in the current environment 

Congressional Review Act 
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• Resolutions have been introduced in both the House and Senate 
attempting to use the Congressional Review Act against a rule 
promulgated by the CFPB 

• Specifically, the resolutions would provide for congressional disapproval 
under the CRA of the CFPB’s prepaid accounts rule 

• The prepaid accounts rule was published in the Federal Register on 
November 22, 2016 

• President Trump has signed a CRA resolution to undo an SEC 
regulation that would have required certain companies to disclose 
their payments to foreign governments 

Congressional Review Act, 
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• On November 22, 2016, the CFPB published its final rule to regulate  
prepaid accounts 

• Extends a modified version of the regulatory compliance regime 
currently applicable to payroll card accounts (i.e., “Reg. E Lite”) to 
“prepaid accounts”  

• Requires a highly prescriptive disclosure regime consisting of  
short- and long-form pre-acquisition disclosures 

• Extends modified versions of certain credit card requirements under the  
CARD Act to prepaid accounts 

• Subjects prepaid accounts that can access, or are linked to, credit 
features to the Regulation Z credit card requirements (and then some) 

• Covers digital wallets that are capable of storing funds, but not those that 
only store a consumer’s payment credentials 

• The rule is initially scheduled to take effect on October 1, 2017 

Prepaid Accounts Final Rule 
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• On July 22, 2016, the CFPB published a proposed rule on short-term lending 

• It would be an abusive and unfair practice to make a covered loan unless the 
consumer has the ability to repay the loan or the loan meets the requirements to 
be exempt from the ability-to-repay determination 

• The ability-to-repay determination would require lenders to collect a substantial 
amount of information from the consumer and verify the collected information 
with evidence obtained from third parties 

• In certain situations, borrowers would be presumed to have an inability to repay a 
loan, and in other instances lenders would be prohibited from making a covered 
loan 

• Lenders making covered loans would need to furnish information regarding those 
loans to either a consumer reporting agency or a so-called “registered information 
system” 

• The Trump Administration’s regulations initiatives or the Congressional 
Review Act could have an impact on the completion of the CFPB’s short-term 
loan rule 

Short-Term Loan Rule 
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• On May 24, 2016, the CFPB published a proposed rule to prohibit providers 
of certain consumer financial products and services from using pre-dispute 
arbitration agreements to bar class actions 

• The proposed rule also would require companies that use arbitration 
agreements to submit certain information to the CFPB relating to 
arbitration proceedings 

• The proposed rule would cover any person, including banks, non-banks and 
other entities, and their service providers, that offers specified consumer 
financial products or services  

• The proposed rule would cover “pre-dispute” arbitration agreements 

• Defined as an agreement between a provider and consumer specifying 
arbitration of future disputes between the parties 

• The proposal would prohibit a provider from relying on an arbitration 
provision with respect to any aspect of a class action, unless a court has 
decided that a case may not proceed as a class action 

Arbitration 
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• The proposed rule also would require a provider that has an arbitration provision to 
include a disclosure in its agreement stating that the agreement does not prevent a 
consumer from filing or being part of a class action 

• And, providers with arbitration provisions would be required to submit information to 
the CFPB within 60 days of filing a claim with an arbitrator 

• The initial claim 

• The arbitration agreement filed with the arbitrator 

• The judgment/award issued by the arbitrator 

• Any communication provided by the arbitrator to the provider regarding a 
provider’s failure to pay any filing fee or a determination that the agreement fails 
to comply with the arbitrator’s fairness principles or similar requirements 

• Prior to submitting information to the CFPB, the provider would have to redact 
consumer identifying information, including name and phone number 

• However, the provider must submit the consumer’s city, state and zip code 

• The Trump Administration’s regulations initiatives or the Congressional Review Act 
could have an impact on the completion of the arbitration rule 

Arbitration, cont’d. 
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• On July 28, 2016, the CFPB issued an outline of proposals under consideration for the 
regulation of third-party debt collection 

• Data integrity 

• Debt substantiation and validation 

• Debt transfers, including initial transfer of accounts and subsequent debt sales  
(i.e., transfer of accounts from debt collector to debt collector) 

• Debtor contact frequency and communication methods 

• Statutes of limitation and litigation procedures 

• Validation notices and other consumer notices tied to consumer comprehension 
and consumer challenges of indebtedness 

• Debt of decedents 

• Collector-imposed charges and fees 

• Use of technology in the process of assigning and collecting debts 

• Record keeping 

• It is anticipated that the CFPB will issue a proposed rule in 2017  

• The Trump Administration’s regulations initiatives or the Congressional Review Act 
could have an impact on the completion of the debt collection rule 

 

Debt Collection 
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• The CFPB has been preparing for a rulemaking on checking account 
overdraft services for several years 

• This rulemaking would be based on a 2013 CFPB white paper and 
2014 CFPB report identifying possible consumer protection concerns: 

• How consumers consent (or “opt in”) to overdraft coverage for 
electronic transactions 

• Overdraft coverage limits 

• Transaction posting order practices 

• Overdraft and insufficient funds fee structures 

• Involuntary account closures 

• In addition, the CFPB’s November 22, 2016 prepaid accounts rule 
amends Regulation Z so that prepaid accounts that offer overdraft 
services would be subject to the rules for open-end credit 

• The rule also amends Regulations E and Z so that existing exemptions 
for overdraft services on deposit accounts would not apply to overdraft 
services on prepaid accounts 

 

Overdrafts 
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Challenges to Bureau Authority 
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• House Financial Services Committee Chairman Jeb Hensarling  
(R-Tex.) has urged President Trump to fire the CFPB’s director, 
Richard Cordray 

• Under the Dodd-Frank Act, the CFPB director can be removed  
for “cause” 

• “The President may remove the Director for inefficiency, neglect of duty, 
or malfeasance in office”  12 U.S.C. § 5491(c)(3) 

• One alleged basis of a “for-cause” dismissal is the CFPB’s disparate 
impact theory 

• This theory has been used several times by the CFPB as the basis for 
enforcement actions under the Equal Credit Opportunity Act, netting 
about $200 million in fines 

Elements of CFPB Reform – Agency Structure 
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• On October 11, 2016, a three-judge panel of the U.S. Court of Appeals for the 
D.C. Circuit ruled in PHH v. CFPB that that the “unconstitutional for-cause” 
limitation should be stricken from the statute 

• “Because the CFPB is an independent agency headed by a single Director and 
not by a multi-member commission”: 

• “[O]ther than the President, the Director of the CFPB is the single most powerful 
official in the entire United States Government, at least when  measured in terms 
of unilateral power”  

— Judge Brett M. Kavanaugh, D.C. Circuit Court of Appeals opinion in PHH v. CFPB 

• The court also rejected the CFPB’s argument that statutes of limitations do 
not apply to its administrative enforcement actions 

• On February 16, 2017, the court vacated the October decision and granted the 
CFPB’s petition that the full court rehear the case 

• Oral arguments are scheduled for May 24, 2017 

Elements of CFPB Reform – 

Agency Structure, cont’d. 
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• The new Administration and the new Congress are considering modifying the 
structure of the CFPB  

• One vehicle for doing so is the Financial CHOICE Act, sponsored by Chairman 
Hensarling 

• The bill was approved by the Committee in the last Congress, but has yet to be 
reintroduced in the current Congress 

• The CHOICE Act would make fundamental changes to the structure and 
authority of the CFPB 

• As approved by Committee in September 2016, if enacted, the bill would have: 

• Re-established the CFPB as an independent agency outside of the Federal Reserve 

• Led by a bipartisan, five-member “Consumer Financial Opportunity Commission” 

• Funded through congressional appropriations, rather than transfers from the 
Federal Reserve 

• Increased the threshold for banks to be subject to CFPB supervision from more 
than  
$10 billion in assets to more than $50 billion in assets 

• Required verification of the accuracy of complaint data prior to posting consumer 
complaints publicly in the CFPB complaint database 

 

Elements of CFPB Reform – 
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• Chairman Hensarling is in the process of working on revisions to the 
CHOICE Act, and plans to introduce version 2.0 of the bill in the  
near future 

• Anticipated changes include: 

• Restructure the CFPB as a civil law enforcement agency similar to the 
FTC 

• Retain a sole director, but removable by the President at will 

• Limit rulemaking authority to enumerated statutes 

• Repeal UDAAP authority 

• Repeal supervision authority 

• Repeal the consumer complaint database 

• Limit enforcement power to cease and desist and civil investigative 
demand powers 

Elements of CFPB Reform – 
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• The Executive Order establishes seven “Core Principles,” which are the goals 
that will guide the Administration’s approach to financial services regulation 

• Empower Americans to make independent financial decisions and 
informed choices in the marketplace, save for retirement, and build 
individual wealth 

• Prevent taxpayer-funded bailouts 

• Foster economic growth and vibrant financial markets through more 
rigorous regulatory impact analysis that addresses systemic risk and 
market failures, such as moral hazard and information asymmetry 

• Enable American companies to be competitive with foreign firms in 
domestic and foreign markets 

• Advance American interests in international financial regulatory 
negotiations  
and meetings 

• Make regulation efficient, effective, and appropriately tailored 

• Restore public accountability within Federal financial regulatory agencies 
and rationalize the Federal financial regulatory framework 
 

Executive Order – Core Principles for 

Regulating U.S. Financial System 
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