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• During today’s webinar, we aim to deliver a comprehensive look at 
the best practices and strategies for investor communications for 
public companies.  For example, we’ll cover: 

• Overview of Investor Relations and Communications Issues 

• Communications under the Securities Act 

• Materiality, the Duty to Disclose and Timing of Disclosures 

• Earnings Announcements 

• Other Investor Interactions 

• Non-GAAP Financial Measures 

• Use of Social Media 

 

 

Today’s Webinar 
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Investor Relations and 

Communications Issues 
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The Role & Practice of Investor Relations 

“Investor Relations is a strategic management responsibility that integrates finance, 

communications, marketing, and securities law compliance to enable the most effective two-

way communication between a company, the financial community, and other constituencies, 

which ultimately contributes to a company’s securities achieving a fair valuation.”  

   
Adopted by the NIRI Board of Directors, March 2003 

A Best in Class IR Program: 
 

• Builds corporate reputation, trust and credibility 

 

• Supports corporate positioning 

 

• Creates visibility and investment interest 

 

• Accurately conveys performance to shareholders and potential investors 

 

• Has been shown to reduce share price volatility 

 

• Ultimately contributes to a company’s securities achieving a fair valuation and lowering the company’s cost of 

capital 
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Investor Relations: Objective and Strategies 

Objective 

 To achieve a fair valuation for the company’s securities 

 

Strategies 

 Attract shareholders whose investment horizon and thesis is consistent with the company’s long-

term strategy 

 Implement a transparent and consistent communications strategy to engender trust and credibility 

within the investor community 

 Ensure the consistent and broad release of all appropriate material information in a timely manner 

 Endeavor to satisfy investor communication needs in order to maintain and protect relationships 

between the Company and its investors  
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Investor Relations: Approach 

Approach 

 Effectively use the executive team’s time with stakeholders 

 Develop in-depth targeting analysis to identify most relevant potential shareholders 

 Devise and implement a strategic marketing plan to ensure consistent communications with existing 

and potential shareholders 

 Communicate long-term strategy via earnings conference calls, conference presentations, investor 

meetings and other external communications. 

 Engage the sell side to take advantage of their research, equity sales force, investor conferences 

and marketing events such as non-deal road-shows. 
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Investor Relations: Reporting & Communications Principles 

Reporting & Communications Principles 

 Financial reporting should be reflective of best practices and consistent with, or superior to, industry 

peers. 

 In addition to financial results, other non-financial performance metrics should also be consistently 

communicated to investors. 

 Reporting and communications should be reflective of the Company’s brand 

 Various distribution methods should be employed to effectively communicate to investors, including: 

 Press Releases 

 Investor Relations Website 

 Event Webcasting 

 Investor Conference Calls 

 Annual Shareholder Meeting 

 One-on-One Meetings 
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IR Program: Primary “Decision Tree” Options 

Low Touch/Visibility 

Style  

High Touch/Visibility 

Approach  

Proactive – Outreach 

Hybrid (internal with outside 

support)  
Staffing  

Internal 

Outsourced 

CFO Contact 

Communication 

Protocols 

 (with “The 

Street”) 

Initial IR Contact/Filter 

CEO / President Contact 

Annual Guidance 
Financial 

Guidance 

No Guidance 

Quarterly Guidance 

Margin Detail 
Reporting 

Metrics 

Earnings, EPS, EBITDA 

Other 

Regulation FD Compliance 

Revenues, Gross Profit 

Reactive – Incoming Calls 

There are a number of key near term decisions that will drive and shape the IR program  
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Investor Relations: Key Best Practices 

A successful investor relations program provides investors with all of the tools 

 necessary to make an informed investment decision 

Transparency Provide accessible, in-depth information  

“24 hour rule” for inquiries 

Management face time with investors is critical 

Detailed understanding of company and industry 

What investors should expect each quarter Consistency 

Responsiveness 

Access 

Knowledge 

Credibility Strong corporate governance   
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Investor Relations: Key Best Practices (continued) 

• Effective internal communications policies & processes 

• Website – reinforces brand image, content rich, interactive 

and user-friendly 

• Senior management and segment leaders fully committed 

• IR Spokespersons fully informed on all Company matters 

• Timely response to research analysts and investor requests 

Best Practices   

Senior Management Role 

Areas of Focus for Companies  

IR Infrastructure Development   

Strategic IR Plan Development 
• Targeting 

• Optimal annual investor relations marketing calendar 

• Measurable goals and specific accountability 

• Clear and consistent message of long-term strategy  

• Utilize all avenues available to tell effective story - press 

releases, earnings releases, investor calls, conferences, 

website, etc. 

Effective Messaging 
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Investor Relations: Key Best Practices (continued) 

Best Practices   Areas of Focus for Companies  

• Peer group comparative review 

• Understand market expectations/associated benefits and risks 

• Substantiate strategy/growth drivers with detailed metrics 

• Consistent dissemination of this data 

• Proactive outreach - ensure clear investment thesis knowledge 

• Opportunities to meet managers of leading business units 

• Consistent engagement 

• Engage thought leaders early 

• Look beyond bulge-bracket firms for additional sponsorship 

• Ensure information conduit pre and post earnings release/call 

to facilitate a timely and fully informed research update report 

• Peer group comparative review 

• Highly selective 

• Cautious of “tire-kickers” looking for insights into peers 

Investor Engagement 

Research Analyst Engagement 

Forward-Looking Guidance/  

Earnings Metrics Provided   

Non-Deal Roadshows/  

Conferences 
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Effective Communication as a Strategic Tool 

Priorities for Driving Public Company Success    

Investor 
Education 

Analyst 
Engagement 

Consistent 
Messaging 

Transparent  
About 

Developments 

Earnings 
Execution 

Build a Strong Reputation by Staying Engaged and Executing on Key Deliverables 
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Monetizations: Keys To Success 

Market  

Monitoring  

for Open  

Windows 

Strong Trading Technicals and  

Positive Financial Results 

Coordinated  

Non-Deal 

Marketing 

Program 

Industry 

Conference 

Participation 

Ongoing nurturing  

of Target  Investors 

A strong and coordinated IR program, in conjunction with positive financial results, can 

increase the likelihood of a successful monetization - and provide additional optionality 

for future monetizations 
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How IR Can Impact Your Valuation  

Companies Are Valued Differently for Many Reasons, Not Just Financial   

Understanding Wall Street’s Views and Opinions  

Corporate Strategy 

Capital Structure 

Financial Disclosure 

Wall Street Research 

Earnings Visibility 

Growth Profile 

Access to Management 

Management Credibility 

14.0x

16.0x

18.0x

20.0x

22.0x

24.0x

26.0x

1/1 1/28 2/22 3/21 4/17 5/14 6/10 7/5 8/1

Company A Company B

F
o

rw
a
rd

 P
/E

 

Understanding the drivers to valuation 
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Enhancing Your Investability 

Transparent Reporting  

Reasonable Management Access 

Consistent Messaging 

Understanding the Issues 

Preparation & Practice 

Enhancing Credibility 

Successful IR Traits… …Can Help Influence The Investment Recommendation Criteria 

Macro Company specific Industry 

Sell-Side Perspective 

 
• A company is a unit of time - 

gravitate to the easiest to 

cover 

 

• Complicated or sparse 

information invites research 

analyst model errors - know 

your audience 

 

• Management access to a 

point - a fine line between 

over/under exposure 

 

Buy-Side Perspective 

 
• Hundreds of alternatives in 

the coverage universe - they 

do not need to invest 

 

• A world of finite time and 

attention spans - be efficient 

with their time 

 

• Investors have long 

memories - credibility is built 

over years yet lost in seconds 

 



16 Strictly Private & Confidential 

Delivering “Best In Class” IR 

“Interacting with the investment community in a way that makes it easy for an 

investor to buy your stock and for a research analyst to cover your company” 

 Developing and executing a sound IR plan 

 Strategic messaging 

 Transparency 

 Accessibility / Responsiveness 

 Publicly setting and achieving goals 

 Financial and operating metric disclosure   

 Amplify positive attributes 

 Minimize damage from negative events 

x  Unclear strategy / vision for company 

x  Inconsistent / conflicting messaging 

x  Inadequate guidance and assumptions 

x  Lack of IR processes in place 

x  Not addressing risk factors / concerns 

x  Lack of corporate access 

x  Inadequate disclosure 

x  Poor IR collateral - website 

Keys to Success Common Mistakes 

Maximizing the credit a company receives for delivering on its operational and 

financial guidance and minimizing the impact of negative developments 
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Peer Benchmarking – Strategic IR Plan 

 Guidance Policies 

 Earnings Calendar 

 Earnings Process 

 Conference Calendar 

 IR Marketing Calendar 

 Investor Targeting Map 

 Research Coverage Map 

 Research Analysts Relationships 

 Target Investor Outreach 

 Target Sell Side Outreach  

 

 

Overview 

 Strategic detailed plan for the IR 

marketing activity throughout the 

fiscal year 

 Utilize peer earnings cadence to 

maximize investor and analyst 

mindshare 

 Attend most impactful conference 

to reach the right investors 

Earnings Timing Conferences 

Guidance & Earnings Metrics Strategic IR Plan 

 Understand how the Street wants 

to digest your story 



Communications Under the 

Securities Act of 1933 
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• Illegal to engage in activities intended to stimulate interest in a 
securities offering prior to the filing of a registration statement 
containing the information required by the Securities Act 

• Section 5(c) – may not offer a security unless a registration statement 
has been filed 

• Section 5(a) – may not sell a security unless a registration statement 
relating to the security has been filed and declared effective 

• Section 5(b) – any “prospectus” relating to a security must comply 
with the requirements of Section 10 of the Securities Act 

• Section 2(a)(3) – an “offer” is “every attempt or offer to dispose of, or 
solicitations of offers to buy, a security or interest in a security for 
value”  

 

Section 5 – Securities Act of 1933 
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• The “pre-filing period” – the period from the time a company is first 
“in registration” until the initial filing of a registration statement with 
the SEC. 

• The “waiting period” – the period from the time a registration 
statement is filed with the SEC until it is declared effective. 

• The “post-effective period” – the period from effectiveness until up to 
25 days after effectiveness. 

• Release 33-5180 – The SEC has indicated that a company is deemed 
to be “in registration” at least from the time it reaches an 
understanding with the managing underwriter of an offering.  

 

Section 5 “Gun Jumping” 
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• Under Rule 433, a free writing prospectus (FWP) is a written 
communication that constitutes an offer to sell or a solicitation of an 
offer to buy securities that are or will be the subject of a registration 
statement 

• A non-reporting issuer is not permitted to use an FWP until a 
registration statement has been filed 

• May include information that is different from or supplemental to the 
information included in the registration statement, but the information 
may not conflict with the registration statement 

• Must comply with applicable prospectus delivery, SEC filing, and legend 
requirements 

 

Free Writing Prospectuses 
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Testing the Waters with QIBs and IAIs for EGCs (Section 5(d)) 

•  An “emerging growth company” (EGC), or any person authorized to 
act on behalf of an EGC, may “test the waters” by engaging in oral or 
written communications with potential investors that are qualified 
institutional buyers (QIBs) or institutions that are accredited 
investors (IAIs) to determine whether such investors might have an 
interest in a contemplated securities offering 

 

 

JOBS Act –Section 5(d) 
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IPO Communications 

Practices 
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There a number of limited safe harbors, including the following: 

• Rule 134:  communications not deemed a prospectus 

• Rule 135:  limited announcements of a public offering 

• Rule 163A:  certain communications not referencing securities 
offerings made 30 days prior to filing a registration statement 

• Rule 168:  regularly released factual business information of a 
reporting issuer 

• Rule 169:  regularly released factual business information of a non-
reporting issuer 

• Rule 163:  communications by or on behalf of WKSIs 

Communications Not Deemed “Offers” 
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“Materiality”, the “Duty to 

Disclose” and the Timing of 

Disclosures 
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• Information is material if there is a substantial likelihood that a 
reasonable investor would consider it important in making an 
investment decision 

• “Put another way, there must be a substantial likelihood that the 
disclosure of the omitted fact would have been viewed by a 
reasonable investor as having significantly altered the ‘total mix’ of 
the information available” 

• The concept of whether a fact is material or not material is a mixed 
question of law and fact, and the SEC has noted that the issuer is in 
the best position to know what is likely to be material to investors 

• Materiality is often judged with the benefit of hindsight, and the SEC 
has often looked to trading volume and price movements as evidence 
of materiality 

 

Materiality 
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• Even after the Sarbanes-Oxley Act, the principle survives that 
material information need not be disclosed currently unless there is a 
specific event or circumstance that affirmatively triggers a disclosure 
duty. 

• The registrant should add to the 10-K and other Exchange Act filings 
such further material information, if any, as may be necessary to 
make the required statements, in the light of the circumstances under 
which they are made, not misleading.   

    -  Exchange Act Rule 12b-20; Instruction C(3) to Form 10-K 

 

Materiality, cont’d. 
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• “Reasonably Likely” 

• While there is no definition of the term “reasonably likely,” the SEC has 
indicated that this disclosure threshold is lower than “more likely than not”  

• Disclosure may be required even when the likelihood of occurrence of a 
known trend or uncertainty is less than 50/50 

• 2002 Commission Statement noted that market price changes, economic 
downturns, defaults on guarantees, or contractions of operations that have 
material consequences for the company’s financial position or operating 
results can be “reasonably likely” to occur under some conditions  

• “Known Trends” 

• Material events and uncertainties known to management that would cause 
reported financial information not to be necessarily indicative of future 
operating results or of future financial condition.  (Instruction 3 to Item 
303(a)) Known trends include both: 

• matters that would have an impact on future operations and have not had an 
impact in the past; and  

• matters that have had an impact on reported operations and are not expected 
to have an impact upon future operations 

MD&A – Known Trends 
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• In the 1989 Interpretive Release, the SEC set forth a two-step analysis 
for determining when known trends and uncertainties must be 
disclosed 

• This analysis differs from traditional materiality analysis, and sets an 
arguably lower disclosure threshold: 

• Is the known trend, demand, commitment, event, or uncertainty likely to 
come to fruition?  If management determines that it is not reasonably 
likely to occur, no disclosure is required 

• If management cannot make that determination, it must evaluate the 
consequences of the known trend, demand, commitment, event, or 
uncertainty on the assumption that it will come to fruition  

• Disclosure is then required unless management determines that a material 
effect on the company’s financial condition or results of operations is not 
reasonably likely to occur 

• Recent court cases, including the Leidos case, have raised concerns 
regarding Item 303(a)(3)(ii) and whether it creates a duty to disclose 

• If an issuer’s MD&A omits information required by Item 303, does that 
create a predicate for Section 10 liability? 

 MD&A – Known Trends, 
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• Richman v. Goldman Sachs Group, Inc., et al., 10 Civ 3461 (June 21, 
2012, United States District Court for the Southern District of New 
York) 

• Under the federal securities laws, there is no general obligation for 
issuers to disclose material information; rather, issuers are required 
to do so only where the federal securities laws specifically impose 
such a duty.  

• “[W]hen a corporation chooses to speak—even where it lacks a duty 
to speak—it has a ‘duty to be both accurate and complete’.” 

• “[A] corporation is not required to disclose a fact merely because a 
reasonable investor would very much like to know that fact.” 

 

Duty to Disclose – The Court’s View 
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• “We also understand that materiality is not an easily applied litmus 
test. If there any gray areas — and as disclosure lawyers I would 
suspect that you more frequently see shades of gray, rather than 
black and white — the company is likely to include the disclosure in 
its filing. And why wouldn’t you? Why would you take the risk of 
omitting disclosure that might be material? But are too many items in 
the obviously immaterial category being included?” 

- “Disclosure Effectiveness: Remarks Before the American Bar 
Association Business Law Section Spring Meeting” – Keith F. Higgins, 
Director, Division of Corporation Finance, April 11, 2014 

 

Duty to Disclose – CorpFin’s View 
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• A complete failure to speak (an omission) is a violation of Rule 10b-5 
only if there is a duty to speak 

• “a corporation is not required to disclose a fact merely because a 
reasonable investor would very much like to know that fact.  Rather an 
omission is actionable under the securities laws only when the 
corporation is subject to a duty to disclose the omitted facts” 

In re Time Warner, 1993 

• No obligation under the securities laws to make a disclosure immediately or 
by a certain date unless 

• A specific SEC rule requires that disclosure be made by a certain date, or 

• A “half-truth” is uttered and disclosure of the additional information necessary in 
order to make the statement not misleading, or 

• Disclosure is required by a duty to update a prior affirmative statement that is no 
longer accurate, or 

• Disclosure is required by a duty to correct a statement that was untrue when 
made 

Timing of Disclosures 
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• Companies regularly should consider: 

• The pattern of disclosures that they have established; 

• Whether, at time it is releasing “good” news, the company has “bad” 
news – the so-called “bad news doctrine,” 

• Timing disclosures in proximity to offerings; 

• The effect of the timing of disclosures on other matters, such as blackout 
periods/trading windows. 

Timing of Disclosures, cont’d. 
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Earnings Announcements 
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• Key compliance considerations for the earnings release and call: 

• Section 10(b) and Rule 10b-5, which prohibit material misstatements or 
omissions 

• Regulation FD 

• Protecting forward-looking statements 

• Compliance with SEC non-GAAP measure rules 

• Compliance with Item 2.02 of Form 8-K 

• Securities Act restrictions on making “offers” 

Earnings Releases 
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• Striking the right balance between providing too much detail versus 
providing sufficient information that is useful for analysts and 
investors, while avoiding misstatements or omissions 

• Leveraging the company’s supplemental data such as monthly 
operating information 

• Considering the usefulness of non-GAAP measures and operating 
metrics 

• Relationship between the information provided in the earnings 
release and covered on the earnings call 

• Competitive considerations 

• Consistency with other communications 

Earnings Release Content 
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• In the course of reviewing periodic filings, the SEC Staff has been 
increasingly focused on information communicated in earnings 
releases and earnings calls 

• Consistency of disclosure in filings versus elsewhere 

• Disclosure must be consistent across the various means for 
communications 

• Companies’ use of social media is a particular area of concern for the 
Staff 

• Non-GAAP Financial Measures and Operating Metrics 

• Misleading measures are prohibited in all circumstances 

• A recent focus on a variety of presentation and calculation issues 

The SEC’s Perspective 
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Design procedures to satisfactorily effect broad, non-
exclusionary distribution of information to the public 
 
SEC expressly approved the following procedures: 
• “First, issue a press release, distributed through regular channels, containing 

the material information; 
• Second, provide adequate notice, by a press release and/or website posting, 

of a scheduled conference call to discuss the material information, giving 
investors both the time and date of the conference call, and instructions on 
how to access the call; and  

• Third, hold the conference call in an open manner, permitting investors to 
listen in either by telephonic means or through Internet web casting.” 

 

Best Practices  
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Providing Earnings Guidance 

• SEC has paid particular attention to the practice of providing guidance (and 
subsequent confirmation of guidance) to analysts 

• Companies take on a “high degree of risk under Regulation FD” when 
engaging in private discussions with analysts seeking guidance or affirmation 
of prior guidance 

Best Practices, cont’d. 
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Dealing with Analysts 

• No earnings guidance without simultaneous public 
disclosure.  Do not give earnings guidance (or other material guidance) 
to analysts one-on-one, unless the same guidance is announced 
simultaneously to the public. 

• Affirmation of prior guidance without simultaneous public 
disclosure has serious risks. 

• Reiterating guidance may have the same effect as providing guidance 
originally – provides material non-public information to analyst. 

• SEC will interpret broadly language that may be deemed to confirm 
guidance. 

• Many companies elect not to discuss guidance outside of methods that 
fall within the definition of “public disclosure” and observe strict “no 
comment” policies regarding confirmation of guidance. 

• Many companies also impose “quiet periods” until earnings are released. 

 

Best Practices, cont’d. 
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Guidance as Part of a Successful IR Program 

Why Provide Guidance? 

A well-executed IR program and guidance policy: 

 

• Increases transparency and provides broader understanding of the business 
 

• Ensures research analyst and market expectations are reasonable 
 

• Facilitates Reg FD compliance  
 

• Enables management to better manage expectations over time 
 

• Allows the company to meet peer group standards 
 

• Provides a more accurate picture of the company to Wall Street  
 

• Makes the business easier to research and track  
 

• Can have the effect of limiting stock price volatility 
 

• Dedication to the IR process helps build management credibility over time 

We believe the goal of an IR program should be to assist investors, analysts, and the broader financial 

community in an effort to better understand the company, its markets and its outlook, as completely as 

possible. Financial and non-financial guidance allows both the sell and the buy side to perform a more 

comprehensive analysis of the company and industry. 



• Pre-recorded earnings calls 

• Embargoed dissemination of earnings releases 

• Live-tweeting earnings calls 

• Social media Q&A 

• “Leaks” of earnings releases 

• Publishing the script and going straight to Q&A 

• Talk to the Street after releasing earnings but before the earnings 
call? 

Trends In Earnings Calls 

42 



Other Investor Interactions 

43 
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Interactions with the “Investment Community” 

• The investment community includes analysts, major shareholders, potential partners 

• Communications policies and procedures should apply during analyst calls, investor 

conferences, and any other setting where the senior leadership team could be 

deemed to speak on behalf of the company 

• Social media activity, partnering and business development conferences and non-

deal road shows are all part of the Company’s investment community interaction by 

the Company that should comply with Regulation FD 
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Interactions with the “Investment Community” 

• For “typical” analyst calls, presentations and other organized interactions 

• Determine who speaks for the company (based on Corporate Communications 

Policy) 

• Recommend at least two representatives be present at any one-on-one meetings 

with analysts and investors 

• Consider quiet period ahead of release of earnings or other material news (e.g., data) 

• Script talking points and develop message 

• Track all communications and have an emergency response team for when 

inadvertent disclosures occur 

• Be careful about reaffirming guidance of any type 

• Avoid long, nuanced answers 

• If requested by an analyst to review a research report, do not comment except to 

correct errors of fact 



Non-GAAP Financial 

Measures 
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• In 2015, SEC Chair Mary Jo White suggested that issuers consider: 

• Why are you using a non-GAAP measure, and how is it useful  
to investors? 

• Are you giving non-GAAP measures no greater prominence, as required? 

• Are your explanations of how you’re using non-GAAP measures accurate 
and complete, and without boilerplate? 

• Are there appropriate controls over the calculation of  
non-GAAP measures? 

• In March 2016, Chair White said that the SEC might need to use its 
rulemaking authority to address non-GAAP measures 

 

 

Background 
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• The Staff has stepped up its review of non-GAAP measures 

• The Staff has said that it will focus on companies that use non-GAAP 
measures that assume recognition of revenue earlier than allowed under 
GAAP 

• The Staff will also challenge companies reporting adjusted earnings on a 
per share basis when they appear to look too much like measures of  
cash flow 

• It is also expected that the Staff will comment when companies  
“cherry-pick” non-GAAP measures 

• The Staff updated the non-GAAP measures Compliance and 
Disclosure Interpretations (C&DIs) in May 2016 to reflect a number 
of new and revised interpretive positions 

 

 

Background, cont’d. 
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• A numerical measure of historical or future performance, financial 
position, or cash flows that either:  

• Excludes (or adjusts) amounts included in the most comparable  
GAAP measure; or  

• Includes (or adjusts) amounts excluded from the most comparable  
GAAP measure  

• The following are not non-GAAP financial measures:  

• Operating and other statistical measures  

• Ratios or statistical measures that exclusively use GAAP financial measures; 
and/or  

• Operating or other measures that are not non-GAAP financial measures  

What Is a Non-GAAP Financial Measure? 
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• Applies only to non-GAAP financial measures in SEC-filed 
documents  

• Affirmative requirements: 

• Most directly comparable GAAP measure must receive equal or  
greater prominence 

• Must provide a quantitative reconciliation to GAAP — if prospective, 
required unless unreasonable effort 

• If non-GAAP financial measure is derived from or based on a measure 
calculated in accordance with U.S. GAAP, the reconciliation must be to U.S. 
GAAP 

• If reconciliation to prospective amounts would require unreasonable effort, 
instead describe the anticipated differences between the non-GAAP financial 
measure and the most directly comparable GAAP financial measure 
qualitatively 

• Disclose how management uses the measure and why management 
believes the measure provides useful information to investors 

 

 

Item 10 of Regulation S-K 
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• Negative requirements  

• Cannot exclude a cash charge from a liquidity measure — except EBIT 
and EBITDA  

• Cannot exclude items identified as nonrecurring, infrequent, or unusual 
if likely to recur — two-year window (forward and backward)  

• Cannot include on the face of or in footnotes to financial statements  

• Cannot have a title that is the same as or similar to GAAP measures  

• Item 10(e), however, permits foreign private issuers to use an 
otherwise prohibited non-GAAP financial measure if the measure:  

• Relates to home country GAAP or IFRS;  

• Is required or “expressly permitted” by the applicable standard-setter; 
and  

• Is included in the annual report used in its home jurisdiction for 
distribution to securityholders 

 

 
 

Item 10 of Regulation S-K, 
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• Regulation G generally applies to all public disclosures that contain 
non-GAAP financial measures, including press releases, investor 
presentations, and conference calls, whether such disclosure is made 
in print, orally, telephonically, by webcast, or by broadcast 

• In connection with the disclosure of a non-GAAP financial measure, 
Regulation G requires the presentation of: 

• The most directly comparable financial measure calculated and 
presented in accordance with GAAP; and 

• A reconciliation of the non-GAAP financial measure to the most directly 
comparable GAAP measure 

• For public disclosure made orally, telephonically, or by webcast, 
broadcast, or similar means, an issuer may post the reconciliation 
simultaneously to its website and announce the location to investors 
of the presentation that includes the non-GAAP financial measure 

 

 

Regulation G 
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• Question 100.01 – A performance measure that excludes normal, 
recurring, cash operating expenses necessary to operate the business  

• Question 100.02 – A  non-GAAP measure that adjusts a particular charge 
or gain in the current period and for which other, similar charges or gains 
were not also adjusted in prior periods, unless the change between periods 
is disclosed and the reasons for it explained 

• Question 100.03 – A non-GAAP measure that is adjusted only for 
nonrecurring charges when there were nonrecurring gains that occurred 
during the same period  

• Question 100.04 – A non-GAAP revenue measure that backs out the effect 
of GAAP revenue recognition and measurement principles applicable to a 
company’s business 

Inherently Misleading Non-GAAP Measures 
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• Question 102.10 – Examples of non-GAAP presentations that fail to 
give “equal or greater prominence” to the comparable GAAP 
measure: 

• Omitting comparable GAAP measures from an earnings release headline 
or caption that includes non-GAAP measures  

• Presenting a non-GAAP measure using a style of presentation (e.g., bold, 
larger font) that emphasizes the non-GAAP measure over the comparable 
GAAP measure  

• A non-GAAP measure that precedes the most directly comparable GAAP 
measure (including in an earnings release headline or caption)  

• Describing a non-GAAP measure as, for example, “record performance” 
or “exceptional” without at least an equally prominent descriptive 
characterization of the comparable GAAP measure  

• Providing tabular disclosure of non-GAAP financial measures without 
preceding it with an equally prominent tabular disclosure of the 
comparable GAAP measures, or including the comparable GAAP 
measures in the same table  

 

 

Equal or Greater Prominence 
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• Providing discussion and analysis of a non-GAAP measure without a 
similar discussion and analysis of the comparable GAAP measure in a 
location with equal or greater prominence 

 

Equal or Greater Prominence, 

cont’d. 

Sample SEC Comments 

• We note your disclosure of free cash flow. Please note that when a non-GAAP liquidity 
measure is presented the prominent presentation of amounts for the three major categories 
of the statement of cash flows should be presented with the non-GAAP liquidity measure. 
Please revise your disclosure in future filings to comply with Item 10(e)(1)(i) of 
Regulation S-K and the updated Compliance and Disclosure Interpretations issued on May 
17, 2016. Please note this comment also applies to earnings releases filed on Form 8-K. 
 

• Please revise your reconciliation in future filings to begin with net income, the most 
directly comparable measure, ensuring that the non-GAAP measure does not receive undue 
prominence. 
 

• Your non-GAAP measures of adjusted EBITDA and net adjusted EBITDA margin precede the GAAP 
measure. Please ensure that your non-GAAP measures do not precede the most directly 
comparable GAAP measures in your next earnings release. 
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• Question 102.10 – More prominence is given to a non-GAAP measure 
when an issuer excludes a quantitative reconciliation with respect to 
a forward-looking non-GAAP measure in reliance on the 
“unreasonable efforts” exception without disclosing that fact and 
identifying the information that is unavailable and its probable 
significance in a location of equal or greater prominence 

Forward-Looking Non-GAAP Information 

Sample SEC Comments 

• We note that you omit the most directly comparable GAAP measures and quantitative reconciliation with 
respect to your forward-looking non-GAAP guidance, but you do not provide the disclosures required when the 
reconciliation is omitted. In your next earnings release, please follow the guidance in Item 10(e)(1)(i)(A) 
of Regulation S-K and Question 102.10 of the updated Non-GAAP Compliance and Disclosure Interpretations 
issued on May 17, 2016. 
 

• We note you omit a quantitative reconciliation with respect to your forward looking non-GAAP guidance, 
adjusted diluted EPS. You state it is not practicable to provide reconciliation to a forward-looking 
reported diluted EPS, the most comparable GAAP measure, due to unknown variables and uncertainty related to 
future results. Please identify the information that is unavailable and its probable significance in a 
location of equal or greater prominence. Refer to the next to last bullet in Question 102.10 of the updated 
Compliance and Disclosure Interpretations issued on May 17, 2016 in regard to Non-GAAP Financial Measures 
(C&DI). 
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• Question 102.11 – Disclosure of tax effects of non-GAAP measures:  

• If a liquidity measure includes income taxes, it “might be acceptable” to 
adjust GAAP taxes to show taxes paid in cash. If a measure is a 
performance measure, the disclosure should include current and 
deferred income tax expense commensurate with the non-GAAP measure 
of profitability  

• Adjustments to arrive at a non-GAAP measure should not be presented 
“net of tax.” Rather, income taxes should be shown as a separate 
adjustment and clearly explained 

 

Tax-Related Effects 

Sample SEC Comments 

• Please expand your disclosure here, and in earnings releases filed on Form 8-K, to more clearly explain how 
the tax effects of the non-GAAP adjustments are calculated. Refer to Question 102.11 of the updated Non-GAAP 
Financial Measures Compliance and Disclosure Interpretations issued on May 17, 2016. 
 

• Please clarify whether you made the determination that the company is not and is not expected to be a 
taxpayer for the foreseeable future in certain jurisdictions, such as the U.S., based on your GAAP or non-
GAAP net income (loss). In this regard, we note that you have reported cumulative non-GAAP net income of 
approximately $784 million since fiscal 2014. Pursuant to Question 102.11 of the non-GAAP C&DIs, you should 
include current and deferred income tax expense commensurate with the non-GAAP measure of profitability. 
Please explain further your non-GAAP tax adjustments or revise as necessary. 
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• Question 102.05 – With regard to the prohibition on presenting non-
GAAP liquidity measures on a per share basis, the Staff notes that the 
prohibition applies based on whether a non-GAAP measure can be 
used as a liquidity measure, even if management presents it solely as 
a performance measure 

• When analyzing these questions, “the Staff will focus on the 
substance of the non-GAAP measure and not management’s 
characterization of the measure” 

• In Questions 102.08 and 103.03 of the C&DIs, the Staff now 
emphasizes that free cash flow, EBIT, and EBITDA must not be 
presented on a per share basis 

 

Liquidity vs. Performance Measures:  

Per Share Presentation 
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• In October 2017, the Staff issued two additional C&DIs clarifying 
that: 

• financial measures provided to a financial advisor, including financial measures 
included in forecasts used in connection with a business combination transaction, 
are excluded from the definition of non-GAAP financial measures, and not subject 
to Item 10(e) of Regulation S-K and Regulation G, if and to the extent: (1) the 
financial measures are included in forecasts provided to the financial advisor for 
the purpose of rendering an opinion that is materially related to the business 
combination transaction; and (2) the forecasts are being disclosed in order to 
comply with Item 1015 of Regulation M-A or requirements under state or foreign 
law, including case law, regarding disclosure of the financial advisor’s analyses or 
substantive work 

• the exemption from Item 10(e) of Regulation S-K and Regulation G for non-GAAP 
financial measures disclosed in communications relating to a business 
combination transaction does not extend to the same non-GAAP financial 
measures disclosed in registration statements, proxy statements, and tender offer 
statements 

 

Business Combinations 
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• Reasons for non-GAAP measures 

• Additional details about usefulness and uses of non-GAAP measures 

• No boilerplate 

• Non-GAAP financial measure titles 

• Titles may not accurately reflect amounts reported 

• Confusingly similar (or the same as) GAAP measures or common 
accepted non-GAAP measures (e.g., free cash flow, EBIT, EBITDA) 

• Reconciliation to most directly comparable GAAP measure 

• Reconciling to wrong GAAP measure 

• Characterization of adjustments 

• Whether characterization of adjustments as “nonrecurring,”  
“unusual” or “infrequent” is consistent with definitions of those terms  
in Item 10(e)(1)(ii)(B) 

 

 

Other Frequent Non-GAAP Staff Comments 
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Use of Social Media 
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• The vast majority of Fortune 500 companies now have Twitter profiles 
& Facebook Pages, and 97% of them have a LinkedIn presence 

 

Corporate Use of Blogs/Social Networks 
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• Considerations with the use of social media by public companies: 

• Antifraud considerations with social media communications 

• Social media considerations under Regulation FD 

• The use of social media during the offering process 

• Social media has been embraced by companies for many purposes, 
but there has been uncertainty as to the federal securities law 
implications of using social media to communicate information  
to investors 

 

Social Media and Issuers   
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• Companies must consider the potential for insider trading and 
market manipulation concerns arising from the use of social media 

• Considerations with the rapid and often informal nature of social 
media communications 

• Employees acting as company representatives cannot avoid 
responsibility for material misstatements or omissions by purporting to 
speak in their individual capacities 

• Does the historically 140-character limit of a Tweet create a heightened 
potential for a material misstatement or omission? 

 

Antifraud Considerations   
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• The SEC has said that a company is not responsible for statements 
that third parties post on a company-sponsored website unless the 
company had adopted or endorsed the statements, nor does a 
company have any obligation to correct a misstatement made by a 
third party 

• A company can be held liable for third party information to which it 
hyperlinks from its website and which could be attributable to the 
company through the concepts of: 

• Entanglement (involving itself with the preparation of third-party 
content); or 

• Adoption (explicitly or implicitly endorsing or approving third-
party content) 

Antifraud Considerations, 

cont’d. 65 



• Regulation FD provides: 

• Whenever a public company, or any person acting on its behalf, 
discloses material nonpublic information to certain enumerated 
persons, the company must disclose that information either 
simultaneously (in the case of intentional disclosures) or 
promptly (in the case of unintentional disclosures) 

 

Regulation FD 
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• On April 2, 2013, the SEC issued guidance which indicates that social 
media channels could under certain conditions be used by public 
companies to disseminate material information, without violating 
Regulation FD 

• Report of Investigation Pursuant to Section 21(a) of the Securities 
Exchange Act of 1934: Netflix, Inc., and Reed Hastings, Release  
No. 34-69729 (April 2, 2013) 

• The SEC emphasized that companies should apply the guidance from 
its 2008 interpretive release regarding the disclosure of material 
information on company websites when analyzing whether a social 
media channel is in fact a “recognized channel of distribution,” 
including the guidance that investors must be provided with 
appropriate notice of the specific channels that a company will use in 
order to disseminate material nonpublic information 

Regulation FD Guidance 
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• In Release No. 34-58288 (August 1, 2008), the SEC revisited its 
guidance on the use of technology to disseminate information, and 
provided three considerations for determining whether information 
posted on a corporate website is considered “public” such that a 
subsequent communication will not be deemed selective disclosure of 
material non-public information: 

• Is an issuer’s website a “recognized channel of distribution?” 

• Is information posted in a manner calculated to reach investors? 

• Is information posted for a reasonable period of time so that it 
has been absorbed by investors? 

 

SEC Guidance on Use of Websites 
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• In the context of whether a website posting satisfies the public 
disclosure requirement of Regulation FD following the selective 
disclosure of material, non-public information, the guidance from the 
SEC’s 2008 Interpretive Release indicates that issuers must consider 
whether website postings are “reasonably designed to provide broad, 
non-exclusionary distribution of the information to the public” 

• In conducting this analysis, an issuer must examine the first two 
factors referenced in the prior slide, and also must consider whether 
its website is capable of meeting the simultaneous and prompt timing 
requirements under Regulation FD once a selective disclosure has 
been made 

 

SEC Guidance on Use of 

Websites, cont’d.  69 



• In order to facilitate an ongoing determination that a company’s 
website is a recognized channel of distribution of material 
information concerning the company, it is suggested that the 
company take the following steps: 

• In all company communications to investors, include a statement that 
the company routinely posts all important information about the 
company on its website, and include a reference to the URL of the 
company’s website 

• Consider including a separate means to access the Investor Relations 
pages of the company’s website from the main page of the website so that 
it is more readily apparent where investors may locate important 
information about the company that is posted on the company’s website 

• Monitor the dissemination of information to determine the extent to 
which information reaches intended audiences and the extent to which 
persons access the company’s website for material information about  
the company 

SEC Guidance on Use of 
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71 Strictly Private & Confidential 

Corporate Communications Policy 

• Provides a consistent policy across the organization that covers the content of the 

Company’s SEC filings, press releases, presentations, conference calls and social 

media/internet presence 

• Helps to ensure compliance with Regulation FD 

• Mandates the establishment of disclosure controls and procedures 

• Contemplates the establishment of a Disclosure Committee  

• Designates company spokespersons to speak on behalf of the company 

• Unless specifically authorized, others are not authorized to speak on behalf of the 

company in a public forum, especially any forum where public company analysts or 

investors may be present.   

• So always check with the Compliance Officer before agreeing to speak at a 

conference. 

• This applies to Social Media (e.g., Facebook, LinkedIn, Twitter, etc.) 

• This does not mean you must avoid social media altogether. 

• But you must be careful not to make statements that may be construed as being 

made on behalf of the company, or any information that could be construed as 

material non-public information.   

 



72 Strictly Private & Confidential 

Corporate Communications Policy 

• General commentary to avoid 

• Financial position, revenue/earnings and guidance 

• Competitors and competitive positioning 

• New product developments 

• Business development discussions and/or supplier relationships 

• Current and future partnership details 

• Product pricing and potential reimbursement / timing of reimbursement decisions 

• Changes in management or board composition 

• Any data or timelines that have not been publicly disclosed 

• All could be considered MNPI that creates a Regulation FD issue and should be 

crafted and disclosed as part of a coordinated company-wide strategy 

 



Final Thoughts 
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74 Strictly Private & Confidential 

Investor Relations: Evaluation and Key Metrics 

Buy-Side 

 Targeting individual shareholders 

 Number and/or frequency of meetings 

 Increase in ownership 

 Shareholder mix: geographic, type of investor 

 Concentration of investors  

Sell-Side 

 Increased coverage 

 Effective communication of story 

 Clarity of guidance 

 Dispersion of consensus  

 Participation at conferences 

 Proactive and Responsive 

Quality of IR Program 

 Effective communication with the Street 

 Service levels of IR team 

 Hosting effective analyst day  

 Sentiment from perception studies 

 Feedback post road shows and meetings 

 IR Awards & Surveys 

Valuation & Stock Price 

 Multiples relative to peers 

 P/E 

 EV/EBITDA 

 Relative share price  

While the share price performance is an important metric, it’s only one of the many key performance 

indicators of an effective Investor Relations Program – effective communication with investors, 

reliability of guidance, transparency, effective disclosure in terms of having a good analyst or investor 

presentation and managing the earnings release are also key considerations 


