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MoFo Helps Defeat 2nd-Trimester Abortion Law In Texas 

By Michele Gorman 

Law360, New York (December 5, 2017, 2:02 PM EST) -- Morrison & Foerster LLP helped abortion clinics 
and providers reach a pro bono victory in late November when a U.S. district judge ruled that a Texas 
law restricting the most common second-trimester abortion practice in the country is unconstitutional. 
 
Filed in July, the lawsuit challenged a provision of Texas Senate Bill 8 that sought to require doctors in 
the state to stop a fetus' heart before performing a widely accepted form of second-trimester abortions 
known as dilation and evacuation, or D&E, except in a medical emergency. Physicians most often 
complete a standard D&E procedure at 15 weeks of pregnancy by dilating the woman's cervix and 
removing the fetus. Critics refer to the process, in which separation of fetal tissue can occur, as 
"dismemberment abortion." 
 
In rendering his Nov. 22 decision, U.S. District Judge Lee Yeakel blocked Texas from enforcing the act, 
which criminalized the performance of a standard D&E abortion unless the doctor stops the fetus' heart. 
Yeakel, citing two U.S. Supreme Court decisions, said that "laws with the effect of banning the standard 
D&E procedure result in an undue burden upon a woman's right to have an abortion and are therefore 
unconstitutional." 
 
Morrison & Foerster trial attorney Alex Lawrence, who represented Planned Parenthood, abortion 
clinics and physicians at those locations pro bono, told Law360 in a recent interview that he hopes the 
decision will dissuade other states from passing similar laws and inform other courts about the burdens 
involved in a D&E ban. 
 
Other states aren't bound by the recent ruling, "but it will definitely be persuasive," he said. 
 
Morrison & Foerster challenged the D&E ban, arguing it's a significant obstacle to a woman's right to 
choose and a way to stop doctors from carrying out standard D&E abortions altogether because of the 
civil and criminal penalties for those who violate the act. 
 
"Effectively, it would end second-trimester abortions, because physicians aren't going to put themselves 
at criminal risk to perform the procedure," Lawrence said. 
 
Meanwhile, state officials, some of whom have appealed the district court's decision to the U.S. Court of 
Appeals for the Fifth Circuit, said the act doesn't place an undue burden on a woman seeking a second-
trimester abortion. Rather, they argued, it appropriately regulates an abortion procedure and provides 
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for a humane termination of the fetus. 
 
"Through extraordinary evidence and expert witness testimony, we established that Senate Bill 8 is 
lawful, treats the unborn with dignity and respect and protects the integrity of the medical profession. 
We will defend Senate Bill 8 all the way to the U.S. Supreme Court, if necessary," Texas Attorney General 
Ken Paxton said in a Nov. 22 statement. 
 
Along with Texas, the Fifth Circuit's eventual decision could impact the two other states under its 
jurisdiction, Louisiana and Mississippi. 
 
The bill, which legislators passed in June, was set to take effect on Sept. 1. Yeakel had issued a 
temporary injunction to prevent the state from enforcing the act during the trial. 
 
As Yeakel noted in his decision, this case isn't the first attempt by a state to regulate second-trimester 
abortions. At least seven others have enacted laws similar to S.B. 8 in Texas, and in some places, the 
constitutionality of those measures have been similarly challenged. 
 
Lawrence said the firm won based on the strength of its arguments. 
 
"It's trying a case. There's no real magic to it. You just put on the strongest case that you can, and [in] 
these cases, typically the truth wins out," he said. 
 
He now has argued four cases on behalf of abortion clinics in Texas, including in Whole Women's Health 
v. Hellerstedt, a 2016 Supreme Court landmark decision that struck down an attempt by the Lone Star 
State to shutter most of its abortion clinics. 
 
In his pro bono work, Lawrence said he's continuing the legacy of his late grandmother, who for years 
fought efforts to close an abortion clinic in his own Tennessee hometown. 
 
"It's something I've always felt strongly about," he said. "Morrison & Foerster has always been so 
supportive of allowing me and others at the firm to take on cases that are meaningful to us, and this is 
an area of the law that has a special meaning to me." 
 
In 2016, Morrison & Foerster earned its seventh consecutive spot on Law360's Pro Bono Firms of the 
Year list. 
 
Whole Woman's Health, Planned Parenthood Center for Choice, Planned Parenthood of Greater Texas 
Surgical Health Services, Planned Parenthood South Texas Surgical Center, Alamo City Surgery Center 
PLLC, Alamo Women's Reproductive Services, Southwestern Women's Surgery Center, Nova Health 
Systems Inc., Reproductive Services, Dr. Robin Wallace, Dr. Bhavik Kumar and Dr. Alan Braid are 
represented by Lawrence of Morrison & Foerster, Janet Crepps and Molly Duane of the Center for 
Reproductive Rights and Melissa Cohen of Planned Parenthood Federation of America. 
 
Paxton, Travis County District Attorney Margaret Moore, Bexar County Criminal District Attorney 
Nicholas Lahood, El Paso County District Attorney Jaime Esparza, Dallas County District Attorney Faith 
Johnson, Tarrant County Criminal District Attorney Sharen Wilson, Hidalgo County Criminal District 
Attorney Ricardo Rodriguez Jr. , McLennan County Criminal District Attorney Abelino Reyna and Harris 
County Criminal District Attorney Kim Ogg are represented by the Texas Attorney General's Office. 
 



 

 

Paxton, Johnson, Wilson and Reyna appealed to the Fifth Circuit on Nov. 22. 
 
The case is Whole Woman's Health et al. v. Ken Paxton et al., case number 1:17-cv-00690, in the U.S. 
District Court for the Western District of Texas. 
 
Pro Bono Spotlight is a recurring Law360 series profiling law firm pro bono efforts. 
 
--Editing by Rebecca Flanagan and Katherine Rautenberg. 
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