
 

 

 

 

Portfolio Media. Inc. | 111 West 19th Street, 5th Floor | New York, NY 10011 | www.law360.com 
Phone: +1 646 783 7100 | Fax: +1 646 783 7161 | customerservice@law360.com 

 

3rd Circ. Rule Creates 'Perverse Incentives,' Justices Told 

By David Hansen 

Law360 (March 20, 2018, 5:38 PM EDT) -- In denying a $199 million tax deduction when it is allowed by 
statute, the Third Circuit created “perverse incentives” for federal agencies to interpret their own law 
and violated the separation-of-powers doctrine, the Cato Institute argued in a Supreme Court amicus 
brief Monday. 
 
The Cato Institute's brief asked the high court to review the Third Circuit’s ruling in Duquesne Light 
Holdings Inc. and to curtail judicial deference to agency decisions. The Third Circuit, affirming a decision 
by the Internal Revenue Service, held that Duquesne’s deduction for a loss by a subsidiary contradicted 
a Supreme Court decision barring the practical equivalent of a double deduction unless expressly 
permitted by Congress. 
 
Duquesne, a Pennsylvania-based electricity supplier, petitioned the Supreme Court on Feb. 14, 
arguing that statutory and regulatory provisions unambiguously authorized it to take all the deductions 
it had claimed. It would be incompatible with administrative law for the IRS to require express 
authorization for the first deduction, the second deduction and then both deductions together as well, 
the company said. 
 
"The Third Circuit’s rule creates perverse incentives for allowing agencies to reinterpret their rules at 
will,” and raises a wider question over judicial deference to agency decisions, the Cato Institute's brief 
said. 
 
“No entity should both write the law and interpret its meaning,” it said. 
 
Courts have looked to Auer v. Robbins, giving deference to agencies that interpret their ambiguous 
references. This violates the separation of powers and allows agencies to skirt the Administrative 
Procedures Act, the brief said. 
 
“Here, the Third Circuit not only allowed the agency to be legislator, executive and judge 
simultaneously; it also blessed the agency’s disregard of the rules that the agency itself created,” the 
brief said. “There was no APA process; the agency simply proclaimed that its rules no longer meant what 
they said.” 
 
The ruling also is arbitrary and unfair to Duquesne, and penalizes the company for complying with the 
law, the brief said. “It is also fundamentally unfair to regulated parties: The regulated entity here relied 
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on guidance that expressly and unambiguously authorized its behavior, only to be whipsawed by 
uncodified policy concerns.” 
 
“Whatever the proper scope of deference to agency actions, this case falls well outside those 
boundaries,” the brief concluded. 
 
The Justice Department declined to comment to Law360 Tuesday. 
 
“Duquesne Light Holdings appreciates the powerful amicus brief from the Cato Institute," said Deanne 
Maynard of Morrison & Foerster LLP, which represents Duquesne. "Cato’s brief highlights the important 
question presented by our cert petition. Duquesne’s petition challenges a Third Circuit decision 
concluding that, even when a taxpayer complies with on-point and unambiguous regulations, the IRS 
may disallow a deduction just because those regulations lead to a result the agency dislikes. As Cato’s 
brief makes clear, agencies should not be able to pick and choose the regulations they will follow.” 
 
The amicus brief was written by Ilya Shapiro of the Cato Institute and Shay Dvoretzky and Kenton J. 
Skarin of Jones Day. 
 
Duquesne and its subsidiaries are represented by James R. Sigel, Deanne E. Maynard, Joseph R. Palmore 
and Edward L. Froelich of Morrison & Foerster LLP and James C. Martin of Reed Smith LLP. 
 
The IRS is represented by Solicitor General Noel J. Francisco of the U.S. Department of Justice. 
 
The case is Duquesne Light Holdings Inc. et al. v. Commissioner of Internal Revenue, case number 17-
1151, in the U.S. Supreme Court. 
 
--Editing by Tim Ruel. 
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