
AFTER BROADCOM/
QUALCOMM: WHERE
DOES CROSS-BORDER
M&A GO NOW?

In mid-March, President Trump blocked Singa-

pore’s Broadcom’s $117 billion bid for the chip

maker Qualcomm, a deal that would have been

the largest technology merger in history. The

President cited national security concerns in his

order blocking the deal, citing “credible evi-

dence” that if Broadcom purchased control of

Qualcomm, it “might take action that threatens

to impair the national security of the United

States.”

The M&A Lawyer spoke to two lawyers about

the implications of this move. Robert Townsend

is co-chair of Morrison & Foerster’s Global

M&A Practice Group, based in the firm’s San

Francisco office. And Bob Litt is of counsel in

Morrison & Foerster’s national security and

global risk & crisis management practices, based

in its Washington, D.C. office. Prior to joining

Morrison & Foerster, Mr. Litt was General Coun-

sel for the Office of the Director of National Intel-

ligence (ODNI). This conversation, which took

place on March 30, 2018, has been edited for

clarity and space.

The M&A Lawyer: The administration’s

blocking of the Broadcom/Qualcomm deal was

relatively unexpected, in terms of its timing at

least—were you surprised by what happened?

Bob Litt: There have only been five instances

where the president has actually blocked a [for-

eign] transaction—so that’s unusual just in itself.

Second is that [the administration] leaped in,

anticipatorily, before the transaction was even

finalized to block it, and there was certainly a

strong hint that CFIUS may have been used as a

poison pill by Qualcomm to block the takeover.

Third is that the national security implications

that were invoked here aren’t the typical ones

when the government’s concerned that, say, a

Chinese firm is going to acquire sensitive U.S.

technology. In this situation the government was

concerned Broadcom was going to limit Qual-

comm’s ability to participate in the 5G market,

which would benefit Chinese entities. So it was a

different kind of rationale, and one that, to my

knowledge, hadn’t been used before.

Robert Townsend: To pick up on that theme:

the move was surprising not just in its timing—

happening prior to a deal being signed—but in

the nature of the concerns evidenced in the state-

ments made in connection with the intervention.

The focus on R&D and the importance of com-

petitiveness is a different theme, at least from a

CFIUS perspective. But when you take a step

back, you can see why it’s important for national

security—it’s new and could be potentially very

expansive in the future, but there is a foundation

for that concern.

I’d also add to the list of noteworthy develop-

ments the very high-profile nature of the interven-

tion and the public pronouncement of themes that

usually are handled in a quieter fashion by the

CFIUS agencies. I think the president chose to

use this to send a very direct message, which is

part of a larger theme in how the administration

is deploying its America First perspective in the
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area of foreign investment in the U.S., particu-

larly in the technology sector.

MAL: Was this deal in trouble from the

beginning—e.g., the technologies involved, the

fact that it was a hostile bid? Is it fair to say it

was a longshot at getting approved?

Townsend: I think it was fully understood

there’d be a CFIUS review of this potential trans-

action, but if you’d asked me from the beginning

about the impediments of getting the deal done,

I’d have focused more on the corporate issues,

around the ability of the board of Qualcomm to

just say no if they thought the price or terms were

inappropriate. No doubt they were being advised

internally on the government approval risk, in

terms of both antitrust and CFIUS. But I don’t

think many people would have anticipated the

government would intervene at this stage.

Were there things [Broadcom] could have done

differently to avoid this outcome? Their rush to

reincorporate in the U.S. is one thing that led the

administration to act at an earlier stage. Had

[Broadcom] waited, they might have been able to

negotiate a national security agreement with the

CFIUS agencies that mitigated their concerns.

But they never got to that point.

Litt: I’m not sure whether there was anything

Broadcom could have done to mitigate the con-

cerns here. If you take at face value the govern-

ment’s rationale that they’re concerned Broad-

com wasn’t going to permit Qualcomm to be an

effective competitor in the 5G market, that’s not

something that you can deal with in the traditional

way, where you have CFIUS mitigation agree-

ments that involve steps like putting in monitors

or spinning off certain subsidiaries. This went to

the essence of the transaction. It all happened so

quickly it’s hard to say, but I think it would have

been difficult for [Broadcom] to get through.

Townsend: If the concern is centered around

R&D and continued advancement in 5G technol-

ogy, there is room within a national security

agreement for Broadcom to have embodied the

kind of commitment that they said publicly: they

were not going to cut the R&D budget, they’d be

continuing R&D activities here in the U.S.

Whether that would have been sufficient, I don’t

know. But there are things that could have been

contractually agreed upon with the U.S. govern-

ment which would have addressed some

concerns.

MAL: Does this intervention have the potential

to be a precedent for target companies with

foreign acquirers? Using CFIUS as a quasi-

poison pill for example?

Townsend: There’s been an evolution in the

evaluation and importance of CFIUS issues for

any domestic company that entertains a potential

purchase by a foreign buyer. It’s been the case

for several years now that in an auction contest

where you have potential domestic buyers and

potential foreign buyers, if it’s going to be subject

to a CFIUS review and there’s uncertainty about

the outcome, there’s historically a discount

placed on the bids coming from foreign buyers,

because of the inherent uncertainty of getting to

closing. So this is just a further step up—it’s not

just a factor weighing against foreign buyers

when competing in a bidding situation. Now it’s

a factor that a board can use to directly and

publicly rebuff bids from foreign buyers who

they may not be interested in, whether because of

deal uncertainty aspects or for other reasons. It

adds to the tool chest that boards and dealmakers

can use to rebuff a foreign bid.
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Litt: I think it’s fair to say that any target

company resisting a foreign acquisition will

likely see nothing in how this transaction played

out to discourage them from trying to use CFIUS

as an affirmative weapon in the future.

MAL: If I’m a foreign buyer considering a

U.S. acquisition, what steps should I be taking

now?

Townsend: Here’s how I would conceptualize

it—historically the way that many foreign buyers

have approached things is that when you think

you have antitrust issues that could lead to inter-

vention by the regulatory agencies, you’d invest

considerable time and energy in retaining consul-

tants and preparing procompetitive arguments.

While on the CFIUS side, you would consider

CFIUS issues, identify them and address those

with the buyer. I think one thing this intervention

will do is enhance the CFIUS due diligence and

the investments in time, energy, and resources

that foreign buyers will employ in advance of an-

nouncing a transaction. You’ll have to fully

develop, with the benefit of outside advisors,

your script for dealing with CFIUS agencies and

will need to be prepared to have a fully-informed

conversation from day one. It used to be between

signing and closing when you would address

these concerns, in a more reactive way. I think

parties will be much more proactive going

forward.

Litt: It’s a good time to bring up another point.

Going forward, CFIUS could be only one part of

the issue. There have been some recent articles

that the administration is thinking of using Tre-

asury’s powers under the International Emer-

gency Economic Powers Act to impose broader

limitations on Chinese investments in the U.S.

There’s a whole trade agenda that this administra-

tion has which foreign acquirers are going to

have to think about, and how to deal with it.

MAL: Cold there be a tit-for-tat enforcement

from foreign merger regimes? More deal block-

ing from China, or even the EU?

Townsend: I don’t there’s anything really new

there. The interventionist application of CFIUS

has had an interesting impact on foreign

jurisdictions. In the last year Europe has been

talking about strengthening their restrictions on

foreign investments in national security-sensitive

areas, in part because they’ve seen the ability of

the U.S. government to get involved in deals with

large European companies and stop those deals—

they’re wondering whether they need to embel-

lish their own regulatory regime. So that’s al-

ready started. It’s not necessarily targeted at the

U.S.

Then there are nations that may very well feel

like they’re being targeted by the U.S., like

China. China has many tools they can use to re-

strict foreign investment. Again, there’s nothing

new there, but enforcement can be enhanced and

new approaches could be adopted.

MAL: Are there other aspects of the interven-

tion worth noting?

Townsend: Obviously Qualcomm is an impor-

tant core technology company. But there are other

areas where CFIUS is expanding its scope of

concern, including the area of data analytics, data

privacy and the use of personal identifiable infor-

mation by companies that at first glance don’t

seem like they’d be national security related—

such as the hotel industry. It’s easy for a variety

of non-tech industries to become comfortable

with the notion that this won’t impact them. But
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because the impact of new technology and the

importance of data will resonate through a wide

variety of industries, the Broadcom intervention

may have broader impact than is readily apparent.

Litt: The OPM [Office of Personnel Manage-

ment] hack a couple of years ago really focused

attention on the national security implications of

big data. I think we’re seeing CFIUS now look at

transactions that involve not only traditional tech

companies but also transactions that would give

foreign acquirers access to large amounts of

personal data.

MAL: Are there any upcoming deals to watch

that could potentially suffer a similar fate as

Broadcom?

Townsend: It’s a very strong M&A market

right now so I fully expect the parameters of

CFIUS issues are going to be further developed

over the course of this year.

Litt: And clearly any company that’s contem-

plating such a transaction needs to anticipate this.
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