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2nd Circ. Nixes Etsy Securities Suit Over Stock Drop 

By Shayna Posses 

Law360 (April 24, 2018, 6:40 PM EDT) -- The Second Circuit on Tuesday affirmed the dismissal of a 
proposed class action accusing Etsy of concealing risks regarding counterfeit goods that led to a stock 
plunge after its initial public offering, concluding that shareholders failed to show the sort of false 
statements necessary to support their securities claims. 
 
In an unpublished opinion, the three-judge panel disposed of litigation against Etsy Inc. and several 
officers and directors, as well as the underwriters who handled the online craft retailer’s 2015 IPO, 
saying U.S. District Judge Ann M. Donnelly got it right by concluding that the purported misstatements 
challenged by the shareholders are vague aspirational statements, opinions or mentions of company 
policies and values, rather than actionable lies or omissions. 
 
“We conclude that plaintiffsʹ appeal is without merit and affirm substantially for the reasons set forth by 
the district court in its thorough and well‐reasoned order,” the panel wrote in a seven-page opinion. 
 
Shareholders sued Etsy in May 2015, alleging in New York federal court that the online crafts retailer 
concealed information about seller abuses on its marketplace in disclosures leading up to its April 2015 
initial public offering, which raised $267 million. 
 
Etsy shares proceeded to tumble 8 percent following a May 11, 2015, analyst note by Wedbush 
Securities that estimated that up to 2 million items, or 5 percent, of the products on its site could 
potentially be counterfeit or infringe intellectual property, prompting concerns that sales growth could 
suffer. 
 
Investors alleged that company executives made false and misleading statements regarding the 
corporation's values, counter-infringement policies and practices, and performance metrics — both in 
the IPO prospectus and subsequent statements — that effectively defrauded shareholders. 
 
The investors, led by Mary M. Giltenan, Saleh Altayyar, Andrew Huang and Sarah Chang, also argued the 
company took a lackluster approach to complying with its stated policies, putting the blame on the 
company and officials like former CEO Chad Dickerson and ex-Chief Financial Officer Kristina Salen, as 
well as the IPO underwriters. 
 
However, Brooklyn-based Etsy began trying to shake the suit in April 2016, arguing that its IPO 
disclosures acknowledged "frequent" complaints about infringing products sold on its site, described  
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how the items are removed once reported and highlighted the risks associated with the issue. Any 
potential risks with its products were out in the open all along, the company has argued. 
 
Ultimately, Judge Donnelly sided with the defendants in March 2017, ruling that companies cannot be 
held liable for opinions that promote the integrity of their policies on the same grounds as if they put 
out deliberately misleading statements of material facts intended to deceive investors. 
 
"The plaintiffs' allegations might show that Etsy's compliance practices were imperfect — perhaps even 
awful — and that its managers knew of ongoing infringement problems," Judge Donnelly wrote. "The 
plaintiffs do not, however, establish that the challenged values statements were objectively false or 
disbelieved when they made them." 
 
The shareholders took the matter to the Second Circuit, contending in August that the suit detailed 
rampant, undisclosed counterfeit and intellectual property-infringing product problems at Etsy, 
establishing the magnitude of these issues and the individual defendants’ knowledge of them. 
 
While Judge Donnelly agreed that the allegations indicated that Etsy’s practices were problematic, she 
determined that the alleged misstatements were “so imprecise, hedged, and unreliable, or were at least 
sufficiently accurate facially, that — by their nature — they cannot sustain a securities fraud claim,” 
which, the shareholders argued, was the wrong conclusion. 
 
The panel, however, wasn’t swayed, finding that the shareholders hadn’t shown that the challenged 
statements were objectively false and that the defendants knew it when saying them, which is required 
to support the Securities Exchange Act claims. Though the complaint does rely on some factual 
statements, it doesn’t plausibly allege that they are false or misleading, the judges held. 
 
Joseph R. Palmore, who argued the appeal for Etsy and its officers, told Law360 on Tuesday that the 
company was honest with its shareholders. 
 
"We are pleased that the Second Circuit recognized that this suit has no merit and affirmed the district 
court’s dismissal with prejudice," Palmore said. 
 
Representatives for the other parties didn’t immediately return requests for comment Tuesday. 
 
U.S. Circuit Judges Richard C. Wesley and Denny Chin, as well as U.S. District Judge Denise Cote, sat on 
the panel for the Second Circuit. 
 
The shareholders are represented by Jeremy A. Lieberman, Matthew L. Tuccillo and Jennifer B. Sobers 
of Pomerantz LLP. 
 
Etsy and its officers are represented by Joel C. Haims, who led the trial team that secured the lower 
court dismissal, as well as Kayvan B. Sadeghi, Joseph R. Palmore and Seth W. Lloyd. All of the attorneys 
are from Morrison & Foerster LLP. 
 
The underwriters — Goldman Sachs & Co. LLC, Morgan Stanley & Co. LLC, Allen & Co. LLP, Loop Capital 
Markets LLC and The Williams Capital Group LP — are represented by Jonathan K. Youngwood, James G. 
Kreissman and Stephen P. Blake of Simpson Thacher & Bartlett LLP. 
 



 

 

The case is Altayyar v. Etsy Inc., case number 17-1180, in the U.S. Court of Appeals for the Second 
Circuit. 
 
--Additional reporting by Tom Zanki, Chelsea Naso and Matthew Perlman. Editing by Alyssa Miller. 
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