
THOMSON REUTERS

Thomson Reuters is a commercial publisher of content that is general and educational in nature, may not reflect all recent legal developments and may not apply 
to the specific facts and circumstances of individual transactions and cases. Users should consult with qualified legal counsel before acting on any information 
published by Thomson Reuters online or in print. Thomson Reuters, its affiliates and their editorial staff are not a law firm, do not represent or advise clients in any 
matter and are not bound by the professional responsibilities and duties of a legal practitioner. Nothing in this publication should be construed as legal advice or 
creating an attorney-client relationship. The views expressed in this publication by any contributor are not necessarily those of the publisher.

Token offerings have been under increasing scrutiny, 
especially with respect to whether or not tokens are 

securities.
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On July 10, 2019, Blockstack Token LLC (“Blockstack”), a wholly-
owned subsidiary of Blockstack PBC, a Delaware public benefit 
corporation, became the first company to have an offering of digital 
assets qualified by the U.S. Securities and Exchange Commission 
(“SEC”) under Regulation A.1

Blockstack is a technology company that offers an open-source 
blockchain-enabled network for developers to build and publish 
their own decentralized applications. According to Blockstack’s 
website, over 165 applications have been built on the Blockstack 
platform. Purchasers of Blockstack’s tokens (“Stacks Tokens”) will 
be able to use the tokens on its platform.

Token offerings have been under increasing scrutiny, especially 
with respect to whether or not tokens are securities. In its offering 
circular disclosure, Blockstack acknowledges that the Stacks 
Tokens are characterized as investment contracts under the Howey 
test,2 while noting that the Stacks Tokens “will not have the rights 
traditionally associated with holders of debt instruments, nor … 
equity.”

The disclosure, in its discussion about the nature of Blockstack’s 
decentralized network, also references the SEC’s recent guidance 
on evaluating whether digital assets constitute securities for 
purposes of the Securities Act of 1933, as amended (the “Securities 
Act”).3

Many blockchain-based companies have conducted token 
offerings in the United States under various securities exemptions, 
including Regulation D, which do not require SEC approval.

One notable difference in Regulation D offerings is that general 
solicitation, such as advertising, is not permitted in offerings 
to non-accredited investors and, in certain other offerings, the 
number of participating non-accredited investors will be limited.

Blockstack’s approval to offer its tokens under Regulation A will 
allow an unlimited number of retail investor to buy Stacks Tokens 
and permit Blockstack to conduct advertising activities.

CAPITAL RAISING OPTIONS FOR COMPANIES ISSUING 
TOKENS AND OTHER BLOCKCHAIN-BASED DIGITAL ASSETS
In the SEC’s “Report of Investigation Pursuant to Section 21(a) 
of the Securities Exchange Act of 1934: The DAO” the report 
noted that U.S. securities laws apply when tokens that qualify 

as securities are marketed or sold to U.S. persons, regardless of 
a token issuer’s location, and thus must be registered or exempt 
from registration.4

Subsequent statements and guidance from the SEC have 
consistently suggested that tokens that are marketed and sold 
to investors for capital raising purposes and that rely on the 
managerial efforts of an issuing company do bear strong hallmarks 
of being securities, regardless of a token’s underlying utility.5

As a result, in order for most, if not all, blockchain companies 
to offer tokens to investors in capital raising transactions, these 
companies must either (i) register the sale of their tokens under 
the Securities Act by filing a registration statement, such as on  
Form S-1, with the SEC or (ii) rely on an exemption from the 
registration requirements, such as Regulation A and Regulation D.

GENERAL REQUIREMENTS UNDER REGULATION A
Regulation A was adopted under the Jumpstart Our Business 
Startups Act, and allows issuers to offer to sell equity securities, 
debt securities, debt convertible or exchangeable into equity or 
any type of guarantees of such securities.

Some of the general features of offerings under Regulation A 
include:

• Broad Investor Base. Securities may be offered to both 
accredited and non-accredited, or retail, investors.

• Immediately Tradable Securities. Unlike other exemptions, 
such as Regulation D, that has up to a one-year lock up period, 
securities sold under Regulation A are immediately tradeable 
by non-affiliates of the issuer.

• Promotion of Offering. Companies may engage in public 
advertising campaigns to market and promote the offering, 
which is not allowed in a traditional IPO or private placement, 
so long as any solicitation materials used after filing of the 
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offering statement are preceded or accompanied by a 
preliminary offering circular or contain a notice about 
how to obtain the offering circular.

• Secondary Sales. Sales of securities by selling security 
holders within the 12-month period after the initial 
offering cannot represent more than 30% of the 
aggregate offering price.

• Only U.S. or Canadian Investors. Investors must have 
their primary place of business in the United States or 
Canada.

• Ineligible Issuers. Ineligible issuers include, but are 
not limited to those (i) required to be registered under 
the Investment Company Act of 1940 and business 
development companies; (ii) blank check companies;  
(iii) issuing fractional undivided interests in oil, gas, 
mineral or similar rights; (iv) subject to “bad actor” 
disqualification under Rule 262 of Regulation A.

• Registered Transfer Agent. The SEC requires that 
issuers conducting Tier 2 offerings must engage a stock 
transfer agent under Section 17A of the Exchange Act of 
1934, as amended (the “Exchange Act’), unless exempt.  
Note that Blockstack disclosed that, for various reasons,  
it has taken the position that Blockstack, the miners 
on the network, and the network’s blockchain are not 
required to register as transfer agents, and the offering 
statement was qualified by the SEC.

SPECIFIC REQUIREMENTS UNDER REGULATION A
There are also specific requirements for issuers electing 
to conduct offerings under Regulation A, depending on 
which “tier” the issuer relies on for conducting the offering. 
Regulation A provides for two tiers, the key requirements and 
features of which are summarized below:6, 7
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FILING PROCESS AND REGULATORY REQUIREMENTS
The process of SEC staff review for a  
Regulation A offering often takes at least 90-120 days. 
Companies who wish to use Regulation A as their path for a 
coin or token offering must first file a Form 1-A with the SEC.

This Form 1-A includes a (i) notification of filing, (ii) an offering 
circular, which is more detailed than the traditional white 
paper created by blockchain companies, but not as detailed 
as the information required by a registration statement on 
Form S-1, and (iii) exhibits.

The information includes, among other things, certain issuer 
information, balance sheets and other financial statements, 
risk factors, a business plan, plan of distribution, and 
Management’s Discussion & Analysis of Financial Condition 
and Results of Operations. The offering statements must be 
qualified by the SEC before any sales of securities may be 
made.

securities under Regulation A offerings for investors who 
subscribe to such securities; (ii) the effect of subscription 
agreements that have been offered; (iii) the tokens, the 
blockchain platform, service providers and the offering; 
and (iv) protection of intellectual property;

• Investment process disclosure related to AML checks and 
investor verification; and

• Financial statement revisions.

OTHER CONSIDERATIONS

Certain liability issues

Issuers should be aware of the other federal securities laws 
that are applicable to offerings under Regulation A that 
create certain potential liabilities, including:

• Under Section 12(a)(2) of the Securities Act for material 
misstatements or omissions in an issuer’s offering circular 
or in any oral communications;

• Anti-fraud liability;

• Insider trading; and

• Market manipulation.

Valuation issues

There is not a generally accepted industry method for valuing 
digital securities, unlike traditional debt and equity securities; 
therefore, pricing of tokens may be uncertain and affected 
by additional factors, such as a token’s blockchain platform, 
expectations of future demand and usage of the platform, 
among other things.

Shell companies

Investors should be aware that shell companies are not 
disqualified from filing under Regulation A, as there is 
no requirement that an issuer be an operating company. 
Therefore, as a technical matter, companies offering tokens 
need not be operational to qualify.

On the other hand, development-stage companies with no 
specific business plan or purpose are prohibited from relying 
on Regulation A.

TAKEAWAYS
Although Blockstack’s is the first Regulation A token offering 
to be qualified, it demonstrates the potential for other 
blockchain-based companies to use Regulation A as a viable 
capital-raising tool. Currently, there is no existing liquid 
marketplace for secondary trading of Stack Tokens.

If companies are able to have their token offerings qualified 
under Regulation A, as at least one has since the qualification 
of Blockstack’s offering, the secondary trading of such 
companies’ securities on alternative trading systems (ATSs) 
is likely to increase and be available much faster due to the 
non-restricted trading nature of securities initially offered 
under Regulation A.

There is not a generally accepted industry 
method for valuing digital securities

However, Regulation A does permit certain “testing the 
water” activities to gauge investor interest, before or after the 
filing of a Form 1-A, subject to certain legending and filing 
requirements.

Non-public submission of offering statements for review 
by the SEC before public filing is also permitted, but the 
statements must be publicly filed no less than 21 days before 
SEC qualification.

Potential issuers should be aware that additional regulatory 
requirements apply to these offerings, including anti-
money laundering (“AML”) checks and investor verification, 
background checks on the principals of the issuer and 
disqualifications of “bad actors.”

DISCLOSURE ISSUES

Although there is no one-size-fits-all approach, the 
amendments to Form 1-A filings may offer insight on the SEC’s 
areas of focus in offering circulars to companies considering a 
digital asset or token offering under Regulation A.

In addition to the traditional information, such as an overview 
of the business, its operations and use of proceeds, some 
areas highlighted in amendments as a result of revisions 
prompted by SEC review include, but are not limited to:

• Disclosure related to the terms of the tokens under smart 
contracts and that the tokens are expressly securities;

• Disclosure related to liquidity and any secondary markets 
for sale and purchase of tokens, alternative trading 
systems and the clearing and settlement processes;

• Risk disclosure related to (i) potential delays and the 
amount of time it will take for an issuer to deliver 



4  | SEPTEMBER 5, 2019 Thomson Reuters

THOMSON REUTERS EXPERT ANALYSIS

(L-R) Dario de Martino is a partner in the Corporate Group at Morrison & Foerster. Based in New York, he serves as the co-chair of the firm’s Blockchain + Smart Contracts Group. 
He can be reached at ddemartino@mofo.com. John Owen is a partner in the Corporate Finance and Capital Markets Group at the firm. He is based in the New York office and can be 
reached at jowen@mofo.com. Alfredo Silva is a partner in the Corporate Group at Morrison & Foerster. Based in San Francisco, he serves as co-chair of the firm’s Social Enterprise 
and Impact Investing Group. He can be reached at asilva@mofo.com. Susan Gault-Brown is a partner in the Financial Services Group at the firm. Based in Washington, she serves 
as the co-chair of the firm’s Blockchain + Smart Contracts Group and chair of the Investment Management Group. She can be reached at sgaultbrown@mofo.com. Daniel Kahan 
is an associate in the Corporate Group at Morrison & Foerster. He is based in the Northern Virginia office and can be reached at dkahan@mofo.com. Dylan Kelsey Naughton is 
an associate in the Corporate Group at the firm. She is based in the New York office and can be reached at dnaughton@mofo.com. This article was first published July 12, 2019,  
on the firm’s website. Republished with permission.

ABOUT THE AUTHORS

Thomson Reuters develops and delivers intelligent information and solutions for professionals, connecting and empowering 
global markets. We enable professionals to make the decisions that matter most, all powered by the world’s most trusted news 
organization.

This article first appeared in the September 5, 2019, edition of 
Westlaw Journal Derivatives.

* © 2019 F. Dario de Martino, Esq., John T. Owen, Esq., Alfredo 
B.D. Silva, Esq., Susan I. Gault-Brown, Esq., Daniel R. Kahan, 
Esq., and Dylan Kelsey Naughton, Esq., Morrison & Foerster

This publication was created to provide you with accurate and authoritative information concerning the subject matter covered, however it may not necessarily have been prepared by persons licensed to practice law in a 
particular jurisdiction.  The publisher is not engaged in rendering legal or other professional advice, and this publication is not a substitute for the advice of an attorney.  If you require legal or other expert advice, you should 
seek the services of a competent attorney or other professional.  For subscription information, please visit legalsolutions.thomsonreuters.com. 

In addition, many retail investors looking to participate in 
token offerings may have more opportunities to invest in the 
future under the changing Regulation A regime.

Until recently, many companies attempting to offer tokens 
under Regulation A have had inadequate or incomplete 
disclosure that has prevented SEC qualification. Now that 
the SEC has allowed an issuer to use Regulation A as a 
means for raising capital from the general public, and that 
many blockchain-based companies are increasingly better 
capitalized to support the accounting, legal and financial 
costs and robust disclosure that Regulation A requires, we 
may increasingly see Regulation A as a method of issuance 
for blockchain-based offerings.

While the qualification of the Blockstack offering may 
encourage capital-raising for blockchain-based companies 
looking to conduct token offerings in a regulated form, 
the costs incurred (approximately $2 million) and the time 
spent (approximately one year) for Blockstack to achieve 
qualification of its offering highlights that Regulation A may 
still not be the easiest and most efficient way for the majority 
of emerging companies to raise capital.

In those situations, companies should continue to explore 
other exemptions from registration, including Regulation D 
(private placement offerings) and Regulation S (offerings to 
non-U.S. investors).
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