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The Supreme Court issued two decisions in June 2008
that clariﬁed the scope of the federal money-laundering
laws. In United States v. Santos1 and Cuellar v. United
States,2 the Supreme Court increased the threshold of
proof that federal prosecutors will be required to meet
to prove money-laundering violations. These additional
hurdles reduce (at least somewhat) the leverage that prosecutors have and use to induce guilty pleas to underlying offenses by threatening to tack on money-laundering
charges.
In Santos, a fractured Supreme Court ruled that the
meaning of the word “proceeds” as used in the federal
money-laundering statute is limited to “proﬁts” rather
than “gross receipts.”3 In Cuellar, a unanimous Court held
that even though the government does not need to prove
an intention to create the impression of legitimate wealth,
it must prove that the overall purpose of the transportation of funds was to conceal or disguise the funds’ nature,
location, source, ownership, or control.4

United States v. Santos
In United States v. Santos, the Respondent had been
convicted of running an illegal lottery and, based on payments he made to runners, collectors, and winners, was
also convicted of violating the federal money-laundering
statute.5 Section 1956(a)(1)(A)(i) of Title 18 targets those
who use the “proceeds” from an unlawful activity in order to promote that activity.6 Santos appealed on the issue
of whether the word “proceeds” referred to total receipts
from the illegal activity, as the government argued, or
whether “proceeds” referred only to proﬁts.7 The federal
money-laundering statute does not provide a deﬁnition
for the term “proceeds.”8 On collateral review, the District
Court deﬁned “proceeds” as criminal proﬁts and vacated
the conviction. The Seventh Circuit afﬁrmed.9
Justice Scalia, in a plurality opinion joined by Justices Souter, Thomas and Ginsburg, wrote that because
the word “proceeds” was equally susceptible of both
the “proﬁts” and the “receipts” deﬁnitions in common
usage as well as in the federal Criminal Code, the rule of
lenity dictated that the ambiguity must favor the defendant,10 and thus the narrower deﬁnition of “proﬁts” must
apply.11
Justice Scalia also found that the narrower deﬁnition
of “proceeds” solved what the Court referred to as the
“merger problem.”12 The “merger problem” is essentially
a double jeopardy concept raised by Respondent to point
out the unfairness of the broader “receipts” deﬁnition of
the word “proceeds.”13 Respondent argued that if “proceeds” meant “receipts,” then the elements required to
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prove the underlying charge of illegal gambling would
merge with the elements required to prove money-laundering, an offense with quadruple the maximum sentence
relative to the maximum sentence for running an illegal
gambling business.14 Justice Scalia found that the merger
problem could exist whenever there is a predicate crime
that involves expenses that must be paid in order to
carry out the illegal activity.15 The “merger problem” was
resolved by deﬁning “proceeds” more narrowly, because
“proﬁts” speciﬁcally addresses the leveraging of one
criminal activity into another, which is beyond the scope
of the predicate crime.16
The Court’s analysis on this point, however, was fractured by Justice Stevens’s narrower concurring opinion,
so this issue may resurface in cases involving different
contexts.17 Justice Stevens’s concurrence was based on the
absence of legislative intent to suggest that the “gross receipts” deﬁnition was intended in the context of a standalone illegal gambling venture.18 Justice Stevens argued
that the deﬁnition of the word “proceeds” may change
depending on the discernible legislative intent for each
predicate crime. 19 Thus, Justice Stevens pointed to organized crime syndicates as an example of where legislative
intent would suggest the broader “receipts” deﬁnition.20
Justice Scalia’s response, joined only by Justices
Souter and Ginsburg, strongly rejected Justice Stevens’s
view that the deﬁnition changes depending on legislative
intent, as applied to different factual contexts, calling it
the “purest of dicta.”21 Justice Scalia also addressed the
ambiguous stare decisis impact of the split opinions, which
he said was only that “‘proceeds’ means ‘proﬁts’ where
there is no legislative history to the contrary.”22 Justice
Scalia warned, however, that the Court does “not hold
that the outcome is different where contrary legislative
history does exist.”23
In a dissent joined by Chief Justice Roberts and Justices Kennedy and Breyer, Justice Alito took issue with
the majority’s “proﬁts” deﬁnition, based on a pragmatic
concern over the difﬁculties of parsing the limited or nonexistent ﬁnancial records of criminal enterprises to prove
whether “proﬁts” or mere gross receipts were used.24
Justice Alito also argued that while dictionary deﬁnitions of the term “proceeds” may be ambiguous, rather
than turning to the rule of lenity, a pattern of usage could
be discerned from state laws and international treaties,
which interpret “proceeds” to include gross receipts.25
Justice Breyer, also dissenting, suggested that the “merger
problem” was a fairness issue and should be resolved
through revisions to the U.S. Sentencing Guidelines, not
through judicial interpretation of the term “proceeds.”26
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Cuellar v. United States
In Cuellar, the Petitioner was convicted under 18
U.S.C. § 1956 after he was found transporting $81,000 in
cash hidden in a secret compartment in his car as he was
driving in Texas toward the Mexican border.27 The Fifth
Circuit ﬁrst reversed28 and then, following an en banc rehearing, upheld the conviction under the illegal transportation section of the money-laundering statute, 18 U.S.C.
§ 1956(a)(2)(B)(i).29 This section of the statute prohibits
the transportation of funds “designed in whole or in
part . . . to conceal or disguise the nature, the location,
the source, the ownership, or the control of the proceeds
of some speciﬁed unlawful activity.”30 The Petitioner
argued that this section of the statute required the government to show that there was an attempt to create the
appearance of legitimate wealth, and that concealment
alone did not satisfy the requirements of the statute.31
Justice Thomas wrote a unanimous decision reversing the conviction.32 The Court agreed with the government that the statute does not require proof of any
attempt to create the appearance of legitimate wealth.33
But on the issue of whether concealment during transportation is sufﬁcient for a conviction under the statute,
the Court agreed with Petitioner that there must be more
than “mere hiding” to meet the “design” element of
the statute.34 The Fifth Circuit had interpreted “design”
to refer to the manner in which the transportation was
structured.35 Justice Thomas disagreed with this analysis, holding that “design” should refer instead to the
purpose—not merely the effect—of the transportation.36
The Court held that deﬁning the statutory term “design”
to mean “manner” would be unintentionally broad,
and Congress more likely intended “design” to mean
purpose and intent, which is common in criminal law.37
Because the government had argued that the purpose of
the transportation was only to pay off the leaders of the
operation, the government had not proven that the purpose of the transportation of the cash was to conceal its
nature, location, source, ownership, or control.38 The concealment of the money in the process of the larger plan to
pay off people was not sufﬁcient to support a conviction
for money-laundering.39
In a concurring opinion joined by Chief Justice
Roberts and Justice Kennedy, Justice Alito elaborated
on what the prosecutors would have needed to prove in
order to show illegal transportation under the moneylaundering statute.40 In addition to showing that the purpose of the transportation was to conceal the funds, the
prosecutors would also need to prove that the defendant
knew the purpose of the transportation.41
In deciding Cuellar, the Supreme Court contemporaneously vacated decisions of the Second,42 Fifth43 and
Eleventh44 Circuits, remanding these cases for further
consideration in light of Cuellar.45
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Santos and Cuellar clearly narrow the scope of the
federal money-laundering laws, and will likely diminish
prosecutors’ ability to use the threat of money-laundering
charges in the plea bargaining process. Instead of relying
on a broad deﬁnition of money-laundering and the substantial associated recommended sentences, prosecutors
will now need to take extra steps to meet their burden of
proof. Indeed, the Supreme Court’s clariﬁcation of the
scope of the word “proceeds” has already resulted in the
reversal of convictions in a number of cases.46
While it may not be difﬁcult for a prosecutor under Cuellar to make the required showing concerning
the purpose of the concealment of funds, the Supreme
Court’s confusing guidance on the scope of the term
“proceeds” in Santos leaves it unclear how “proceeds”
should be deﬁned for different types of criminal activity.
The uncertainty in the law and complications inherent in
proving proﬁts as opposed to gross receipts, especially
in the context of street operations of narcotics sales and
illegal gambling, may deter prosecutors from tacking on
the money-laundering charge. Illegal businesses tend not
to have books and records that comply with GAAP, so the
difﬁculties of proving the proﬁts (receipts minus business
expenses) may often not be worth the time and resources
required. The statutory maximums and guidelines ranges
for most predicate offenses that could support add-on
money-laundering charges give sentencing judges ample
authority to impose substantial sentences, so after Santos
and Cuellar, prosecutors interested in efﬁciency may focus
on charging and proving just the underlying offenses.
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