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We got scooped.  In April, the media tripped over themselves rediscovering the United 
States Supreme Court, but we weren’t there.  This newsletter doesn’t go to press until 
June, so we missed the legal news equivalent of the “ivory-billed woodpecker” sight-

ing:  The “Anna Nicole Smith” decision.  By now, the whole world knows that for Christmas the 
26-year-old former Playboy centerfold gave her husband, 89-year-old Howard Marshall, an electric 
nose hair trimmer.  To pose the universal question:  What would Homer Plessy do?  

Our timing mishap meant having to shelve an entire issue that was to be devoted to Marshall v. 
Marshall, featuring a dialectic on the nuances of “probate jurisdiction.”  (We’re in favor.)  The issue 
was going to be subtitled “Anna’s Assets,” which we had planned to analyze from the perspective 
of, um, hindsight.  That would have been 20:20 except our glasses fogged up.  Dred Scott!  Our 
readers deserve better. 

Everything else pales by comparison.  Among the lesser items, “firm offer of credit” litigation 
continues to be a huge deal.  There have also been a number of recent developments in the areas 
of data breach, preemption, and arbitration.  And in the mortgage world, we came to learn this 
quarter that just because a borrower refinances his loan doesn’t mean he can’t sue under TILA 
for rescission.  (See article, “Is King Dead?”)  Whether you can rescind a contract that has been 
extinguished is something the Supreme Court might have to sort out or, failing that, a committee 
of priests and rabbis.

If we were giving awards, this issue’s bobble-head doll would go to David Bershad.  On May 18, 
Milberg Weiss Bershad & Schulman and two of its partners (Messrs. Bershad and Schulman) 
were indicted by a federal grand jury in Los Angeles for paying some $11 million to litigants 
in exchange for their agreement to serve as named plaintiffs in securities cases.  It seems by this 
misunderstanding that the defendants would pay moneys from sources hard to trace, laundered 
through casinos and the like, dispensed out of a safe concealed in a credenza in Mr. Bershad’s 
office.  Have to ask:  Don’t the cops always check the credenza first?  Captain Renault would be 

“shocked.”  And so are we.  

Meanwhile, in every life lesson there lurks a moral.  In this case:  Remember to change the combi-
nation on your credenza/safe.                                                          William L. Stern, Editor

Editor’s Note

MoFo Metrics
87   Percentage of Americans who seldom or never use dental floss

10   Percentage of marijuana users who will become addicted 

89 Percentage of 18-29-year-olds who use the Internet 

34 Percentage of those 65 and older who use the Internet

2 Millions of dollars, potentially, for each day of marriage for Anna Nicole Smith

1,500 Weeks on the Billboard charts, Pink Floyd’s “Dark Side of the Moon” 
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More fact act action facts

If you are asking yourself “What is a ‘Red Flag’ and “Do I 

salute if I see one?” take comfort.  You are not alone.  The 

federal regulatory agencies, pursuant to the FACT Act, have 

issued proposed rulemaking regulations regarding “Red Flag” 

guidelines and the Address Discrepancy Rules.  The agencies 

have requested comment on rules that would require a finan-

cial institution or creditor to establish a written, risk-based ID 

theft program.  The program would be required to take into 

account specified “Red Flags” such as the patterns, practices, 

and specific forms of activity that could suggest identity theft.  

In addition, the agencies proposed rules that would require is-

suers or users of consumer reports to validate address changes 

and deal with address discrepancies.  

For more information, contact Obrea Poindexter at  
opoindexter@mofo.com.

furnisher Guidelines—credit Bureau 
inforMation

The federal banking agencies, FTC, and NCUA have issued 

an advance notice of proposed rulemaking asking for com-

ments on developing the furnisher guidelines and regulations 

required by the FCRA.  The FCRA requires guidelines and 

regulations for furnishers regarding the accuracy and integrity 

of information that they furnish to CRAs as well as regula-

tions that identify when a furnisher is required to reinvestigate 

a consumer dispute concerning the accuracy of information 

contained in a consumer report.

The agencies asked for comment on numerous issues, includ-

ing, for example, the types of errors that may impair the ac-

curacy and integrity of information furnished to CRAs and 

when a furnisher should be required to investigate a dispute. 

siMplified privacy notices—is the check 
in the Mail?

In the name of simplification, the agencies issued a report con-

cerning the results of testing alternatives to GLBA privacy no-

tices.  The consumer research started in 2003 after comment 

on a new approach to GLBA privacy notices that involves a 

“layered” notice.  Focus group and interview research was con-

ducted testing consumers’ reaction to sample privacy notices.  

The consultants then designed a “prototype” privacy notice 

that presents information in a tabular format.  The agencies 

indicated that they plan to do further testing and will likely 

issue proposed changes to the privacy rules … after still more 

testing.

For more information, contact Obrea Poindexter at  
opoindexter@mofo.com.  

alternative delivery of periodic 
stateMent inforMation

The FRB issued an interim final rule under Regulation 

E (Electronic Fund Transfers) in connection with payroll 

cards that provides financial institutions with an alternative 

to providing periodic statement information to consumers.  

Specifically, in lieu of mailing a traditional periodic statement, 

an institution may:  (1) make balance information available 

through a telephone; (2) make an electronic history of the 

consumer’s transactions available through the Internet for at 

least 60 days from the date the consumer electronically ac-

cesses the account; and (3) promptly provide, upon request, 

a written history of the consumer’s transactions that covers at 

least 60 days preceding the date of the consumer’s request.  

The FRB’s decision to depart from the traditional periodic 

statement model may suggest that the FRB is willing to con-

sider greater flexibility in meeting statutory requirements for 

providing periodic statements and potentially other informa-

tion electronically. 

For more information, contact Rick Fischer at lfischer@mofo.com.

Beltway Report
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four coMpete in Bid for national data 
security law

The House Financial Services Committee has approved data 
security legislation (H.R. 3997) that would establish a single 
national standard for customer notification in event of data 
security breaches, and that attempts to balance the need for 
security of financial data against the need for uniform and ef-
ficient rules.  The American Bankers Association has endorsed 

H.R. 3997, but at least three other data-breach bills are pending.

For more information contact Oliver Ireland at oireland@mofo.com.

class coMMunications coMe under 
increasinG scrutiny

Want to bring a class action but lack a client?  Don’t have a 
credenza full of laundered cash?  (See Editor’s Note.)  No prob-
lem.  Move to California, sue someone—anyone—and force 
the defendant to give you the names and contact information 
of absent class members to recruit.  

In March, a California Court of Appeal allowed the practice, 
but placed some modest restrictions on class communications.  
In Experian Information Solutions, Inc. v. Superior Court, 138 
Cal. App. 4th 122 (2006), the court denied plaintiff’s request 
to send a letter, after class certification had been denied, to 
allegedly similarly situated individuals to advise them of their 
potential claims.  The court did allow the plaintiff to send a 
letter to the extent it would lead to admissible evidence on the 
plaintiff’s individual claim, but held that the letter must be 
sent by a neutral third party and that it be revised to require 
affirmative consent by each individual to be contacted for dis-
covery purposes.  This is the third time in less than a year that 
the Court of Appeal has addressed class communications, and 
the Supreme Court is slated to review one of the earlier cases, 
Pioneer Electronics (USA), Inc. v. Superior Court, S133794 (July 

27, 2005).  A decision is likely in the coming months.

For more information, contact Jay Thomson at jthomson@mofo.com.

Privacy Report

the Brave new world of e-discovery rules 

The joys of e-discovery are about to increase.  Subject to 

Supreme Court and Congressional approval, beginning on 

December 1, 2006, Rules 26, 34, and 37 of the Federal Rules 

of Civil Procedure will be amended.  

The proposed amended Rule 26(b)(2) will establish a proce-

dure to object to unduly burdensome or costly e-discovery. A 

new subsection at amended Rule 26(b)(5)(B) will allow a party 

to “claw back” privileged or attorney work-product informa-

tion that was inadvertently produced during discovery.  

The proposed amendment to Rule 34(b) allows a requesting 

party to specify the form (or forms) in which electronically 

stored information is to be produced.  The producing party 

can object to the requested form and identify the form it will 

use to produce the desired information.  

The proposed amendment to Rule 37(f ) limits sanctions for 
certain losses of electronic data.  Per the Committee Note, 
however, hold memos should still be used for pending litiga-
tion, to show good faith that a party has taken steps to “prevent 

loss of information subject to preservation obligations.”  

For more information, contact Greg Dresser at gdresser@mofo.com 
or Steve Kaufmann at skaufmann@mofo.com.

hazard reports in the crosshairs?

This from the website of a plaintiff’s class action firm:  “Lieff 
Cabraser is investigating claims that major real estate broker-
ages in California, including Coldwell Banker, Century 21, 
ERA, Prudential California Realty, Re/Max of California and 
Hawaii, Lyon and Intero allegedly received unlawful kickbacks 

in connection with disclosure reports paid for by sellers.”

For more information, contact Greg Dresser at gdresser@mofo.com.

Ahead Of The Summons

Continued on Page 12

Continued on Page 8
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Preemption Report
to preeMpt, or not to preeMpt

Two California courts disagree about the scope of National 

Bank Act preemption of claims brought under California’s un-

fair competition law, Business and Professions Code section 

17200.  In Smith v. Wells Fargo Bank, N.A., 135 Cal. App. 4th 

1463 (2005), a California appellate court held that a section 

17200 claim was not preempted even if the “predicate” viola-

tion was a purported violation of a federal banking regulation.  

On the other hand, in Silvas v. E*Trade Mortgage Corp., 421 F. 

Supp. 2d 1315 (S.D. Cal. 2006), a federal district court held 

that a cause of action under section 17200 was preempted de-

spite alleging violations of the federal Truth in Lending Act 

as the predicate act.  According to the federal court, “a state’s 

provision of remedies for a violation of federal law amounts to 

a form of state regulation of the affected area . . . .”  On April 

26, the California Supreme Court denied review in Smith.  The 

plaintiffs in E*Trade have appealed to the Ninth Circuit.  Stay 

tuned.

For more information, contact Michael Agoglia at  
magoglia@mofo.com.

nBa losses 

It is the post-season for the National Basketball Association. 

We’re not talking about Dirk Nowitski but the real NBA—the 

National Bank Act.  The California appellate courts dealt twin 

blows to national banks this quarter.  We discuss the first case, 

Smith v. Wells Fargo Bank, in the article “To Preempt, or Not 

to Preempt.”

In the second case, Harris v. Investor’s Business Daily, Inc., 138 

Cal. App. 4th 28 (2006), the appellate court held that the feder-

al Fair Labor Standards Act did not preempt a California unfair 

competition class action claim seeking to “borrow” alleged vio-

lations of the FLSA, even though the FLSA requires employees 

to affirmatively opt in to be included in an FLSA claim.  The 

fact that the UCL would permit an “opt-out” class, arising from 

the same violations, was not in conflict with federal law.  

california’s “per dieM interest” law 
upheld

On May 22, the Ninth Circuit rejected the claim by a state-

chartered mortgage lender that California’s “per diem in-

terest” statutes are preempted by the Alternative Mortgage 

Transaction Parity Act, 12 U.S.C. §§ 3801-06 (“Parity Act”).  

Those California statutes prohibit lenders from charging inter-

est in excess of one day prior to recordation.  (Cal. Fin. Code § 

50204(o); Cal. Civ. Code § 2948.5.)  In Wells Fargo Bank, N.A. 

v. Boutris, 419 F.3d 949 (9th Cir. 2005), the Ninth Circuit had 

held that these statutes are not preempted by DIDMCA, the 

Depository Institutions Deregulation and Monetary Control 

Act.  In this latest ruling, the Ninth Circuit held that these laws 

are also not preempted by the Parity Act, finding that “com-

mencement of interest is not a form of interest adjustment” 

and that the California statutes do not “prohibit making, 

purchasing, or enforcing” alternative mortgage transactions.  

(Quicken Loans, Inc. v. Wood, Nos. 04-16244, 04-16312, 2006 

U.S. App. LEXIS 12518 (9th Cir. May 22, 2006).)

For more information, contact Joe Gabai at jgabai@mofo.com.

preeMption hardBall 

Folks in Illinois don’t mess around.  U.S. Congressman Michael 

J. Madigan has asked 50 state agencies, pension funds, and 

universities to stop doing business with national banks un-

less they agree in writing to comply with Illinois’s High Risk 

Loan Act.  So far, 34 agencies have agreed to boycott any banks 

that won’t sign.  The issue for the banks isn’t about complying, 

which most do anyway, but about acceding to state jurisdic-

tion over national bank lending practices.  So why is this hard-

ball?  Congressman Madigan’s daughter is the Illinois Attorney 

General. 
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Operations Report 
occ advises institutions on cafa 
settleMent notification

On April 24, the Office of the Comptroller of the Currency pub-
lished a bulletin describing procedures to assist financial institu-
tions in complying with settlement notification requirements in 
the Class Action Fairness Act of 2005.  Under that Act, regulated 
financial institutions who propose to settle class action cases must 
give notice to appropriate federal and state officials within 10 
days of filing a proposed settlement with the court.  The notice 
is a prerequisite to final settlement approval; if it is not provided, 
class members may not be bound by the settlement.  The bulletin 
outlines specific notice requirements, and requires institutions to 
establish procedures for providing the bulletin to defense counsel 

representing them in class action litigation. 

For more information, contact Jay Thomson at  
 jthomson@mofo.com. 

conjuGate this!

ATM operators won a victory in April when a San Francisco 
judge ruled against a class action plaintiff in a “wrongful verb” 

case.  This is the claim, fashioned from a perhaps too-literal 

reading of the Electronic Funds Transfer Act and Regulation 

E, that the ATM decal posted “on or at” the ATM machine 

has to warn that the bank “will” charge non-customers for 

cash withdrawals, and that any operator whose decal says it 

“may” charge is violating the law and must refund all of the 

fees wrongly collected.  In a 16-page ruling following a one-

day bench trial, the judge held that no particular form of verb 

is mandated and that defendants’ decals comply.

For more information, contact Will Stern at wstern@mofo.com.

reduce, recycle, reuse – unless it’s a 
checkinG account nuMBer

The July 1 deadline is approaching for compliance with 

California’s AB 1527, passed last year, which prohibits banks 

from reissuing checking account numbers that have not been 

closed for at least three years. 

Arbitration Report
class action waivers – the latest word 

In our last issue, we reported that the California Court of 
Appeal issued its opinion in Discover Bank v. Superior Court, 
holding that, under Delaware law, class waivers are enforceable, 
and that choice of law clauses would be honored.  That ruling 
now stands as the final word in that case, after the California 
Supreme Court declined in March to review the decision, and 
rejected plaintiff’s request to depublish the opinion.  Discover 
Bank v. Superior Court, No. S140411 (petition for review de-

nied Mar. 30, 2006). 

first circuit strikes class action Ban

Cable television subscribers must arbitrate their antitrust 
claims against their cable provider, but the provisions in the 
arbitration agreement precluding treble damages, class arbitra-

tion, and attorney’s fees and costs should all be severed under 
a savings clause in the arbitration agreement, the First Circuit 
recently held in Kristian v. Comcast Corp., Nos. 04-2619, 04-
2655, 2006 U.S. App. LEXIS 9881 (1st Cir. Apr. 20, 2006).  
The court held that enforcing the ban on class arbitration 
could prevent the plaintiffs from vindicating their statutory 
rights because antitrust actions are complex and the value of 
each claim small, making it highly unlikely that an attorney 

would agree to take such a case.    

want to Ban class arBitration? 
Be specific … 

A judge who dismissed a suit against a debt management firm 
and ordered arbitration later upheld the arbitrator’s decision 

Continued on Page 11
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what’s new in 17-two

There were lots of new unfair competition cases to ponder this 

quarter. 

Maybe there are standards after all.  In Camacho v. Automobile 

Club of Southern California, No. B180134, 2006 WL 1163858 

(Cal. Ct. App. May 3, 2006), the second appellate district ruled 

that, in a consumer case alleging violations of the “unfair” 

prong of section 17200, the FTC’s test of unfairness should 

be followed.  This decision rejects the amorphous “anything 

goes” standard so beloved by class action plaintiffs’ lawyers.  In 

Camacho, the court concluded that it was not unfair for an 

insurer, having paid its own insured’s losses on an uninsured 

motorist’s coverage, to send dunning letters to the uninsured 

third-party driver demanding payment.

Defendants scored another win in Bardin v. DaimlerChrysler 

Corp., 136 Cal. App. 4th 1255 (2006).  There, the Court of 

Appeal applied tests of unfair business practices, and plaintiff 

flunked them both.  The Bardin court held that it was not 

“unfair” for a manufacturer to substitute a lower-cost alterna-

tive (tubular steel rather than cast iron) in the manufacture of 

exhaust manifolds in new vehicles.  

is proposition 64 retroactive?

The California Supreme Court heard oral argument on May 31 

in Californians for Disability Rights v. Mervyn’s, Inc.  The issue is 

whether California’s Proposition 64 applies to cases that were 

pending on the date of the election.  Proposition 64, which 

was enacted by a 59% majority in November 2004, changed 

the open-ending “standing” requirements of California’s un-

fair competition law, Business and Professions Code section 

17200.  A decision is expected by late August.  The firm’s Dave 

McDowell argued the case.

For more information, contact Dave McDowell at  
dmcdowell@mofo.com. 

does § 17200 require reliance?

On June 13, the Second District will hear oral argument in 
Galfano v. Pfizer, Inc., No. B188106.  In that case, the trial 
court certified a class of all persons in California who during 
the class period bought Listerine® mouthwash bearing the la-
bel “as effective as floss.”  Although plaintiff claimed that he 
bought in the belief that he could floss less (or not at all) if he 
used defendant’s product, there was no showing that any class 
members bought in reliance on the allegedly misleading label.  
Thus, Pfizer raises these two issues under Proposition 64:  (a) 
Whether the “as a result of” language now requires proof of 
causation and/or reliance, and (b) whether the named plaintiff 
in a consumer class action must show that all unnamed class 
members can show reliance and/or causation, or whether it is 
sufficient that only the named plaintiff show this.

The firm participated along with the Civil Justice Association 
of California in preparing the amicus brief in support of Pfizer.  
The usual group of plaintiffs’ lawyers lined up on the other 

side, and so did the California Attorney General. 

For more information, contact Will Stern at wstern@mofo.com.

annuity class action annulled

In Moraney v. American International Group (In re Bacon), 415 
F. Supp. 2d 1027 (N.D. Cal. 2006), a case in which the firm 
is involved, the district court held that an annuity is not a “good or 

service” covered by the Consumer Legal Remedies Act.  

For more information, contact Jack Londen at jlonden@mofo.com. 

ysps out of hiGh – cost law

The California Department of Corporations recently issued a 

release clarifying that its Finance Lender Law and Residential 

Mortgage Lending Act licensees should not include yield spread 

premiums in the points and fees calculation for determining 

California Report

Continued on Page 7
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Car Report
showdown over auto insurance 
reGulations

On April 26, 2006, the Insurance Department issued revised 

regulations that force companies to base insurance rates more 

on how individuals drive and less on where they live.  The in-

surance industry is now funding a $2 million ad campaign to 

educate the public about the regulations, which they claim will 

cause rates to go up.  Garamendi, who is running in a three-

way primary for the Democratic nomination for lieutenant 

governor, claims that the ads are an attempt by the insurance 

industry to “blackmail” him into delaying the implementation 

of the revised regulations.  He has formally asked the FBI, the 

U.S. attorney’s office, and the Attorney General to look into 

what he called this attempted “blackmail.” 

Credit Card Report
utah approves class action waivers

On March 15, 2006, Utah Governor Jon Huntsman, Jr., signed 

into law SB 252, which modifies the Utah Consumer Credit 

Code to expressly validate contract language in which borrow-

ers waive their right to participate in a class action against the 

lender.  The law says creditors “may contract with the debtor 

… for a waiver by the debtor of the right to initiate or par-

ticipate in a class action.”  This will no doubt reinvigorate the 

debate over the validity of such clauses, including—especial-

ly—whether the validity must be decided under the state law 

specified in the choice-of-law provision. 

For more information, contact James McGuire at jmcguire@mofo.com.

California Report

whether a loan is subject to California’s predatory lending law.  

The release was issued to clarify the definition of a “covered 

loan.”  This conforms to case decisions.

junk fax law overturned 

California’s new ban on junk faxes (SB 833) was recently held 

to be preempted by federal law.  Unlike the Federal Junk Fax 

Prevention Act, the California statute did not provide an ex-

ception for faxes sent pursuant to an established business rela-

tionship.  Chamber of Commerce of the United States v. Lockyer, 

No. 2:05-CV-2257-MCE-KJM, 2006 U.S. Dist. LEXIS 8324 

(E.D. Cal. Feb. 27, 2006).  The ruling also held, however, that 

California’s law may apply to faxes sent and received within 

California.  The ruling has important benefits for those who 

still rely heavily on business faxes, for example, wholesale 

mortgage lenders who fax rate sheets to brokers.

plaintiff’s Bar scuttles Bid to revive jury 
trial waivers

As reported in our previous newsletters, the California 

Supreme Court last year struck down popular business agree-

ments in which both sides agree to waive their right to a jury 

trial.  Grafton Partners L.P. v. Superior Court, 36 Cal. 4th 944 

(2005).  Two bills to restore the lawfulness of pre-dispute jury 

trial waivers were killed in early May.  

For more information, contact Will Stern at wstern@mofo.com

Continued from Page 6
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suBpoenas issued to title insurers 

In our last issue, we reported that the California DOI was increas-
ingly scrutinizing the title industry in the wake of the release of 
the hotly disputed findings by Texas economist Birny Birnbaum.  
Since then, Commissioner John Garamendi has issued subpoenas 
to numerous title companies, mortgage lenders, and home build-
ers in furtherance of his investigation of possible illegal kickbacks 
paid by title insurers.  On April 4, 2006, Garamendi began hear-
ings in Los Angeles with witnesses scheduled to appear from two 

large title companies.

For more information, contact Steven Kaufmann at  
skaufmann@mofo.com.

reynolds wrapped

This update, though you’d probably sooner forget.  In April, the 
Ninth Circuit denied the insurer’s petition for rehearing en banc 
regarding its January 2006 ruling in Reynolds v. Hartford Financial 

Services Group, Inc., 435 F.3d 1081 (9th Cir. 2006).  Recall, the 
holding was that an auto insurer who, as a result of information 
contained in a credit report, fails to quote a new customer the 
best and lowest rate available, must send an “adverse action” notice 
under the Fair Credit Reporting Act.  This came as a shock, since 
most of us assumed that the setting of an initial rate—to a new 
customer—could not be considered an “increase in any charge” 
under 15 U.S.C. § 1681a(k)(1)(B)(i).  The Ninth Circuit begs 
to differ.  

Practice tip:  This case suggests that if you quote an applicant an 
initial rate for homeowners or automobile insurance and the rate is 
influenced by a credit report, you have to send an “adverse action” 
notice under the FCRA if the given rate is not your best available 
rate.  This is true even if the rate is better than the applicant could 
have gotten elsewhere.  But the holding isn’t limited to insurance, 
either; it applies to anything to which the FCRA applies. 

For more information, contact Michael Agoglia at  
magoglia@mofo.com.  

Insurance Report

lonG-terM effects of Bankruptcy reforM 
unclear

Six months after the Bankruptcy Abuse Prevention and Consumer 
Protection Act went into effect, the National Foundation for 
Credit Counseling (“NFCC”) reports that the industry still can-
not fully gauge the long-term impact of the new law.  A record 
619,000 individuals filed for bankruptcy in October 2005 just 
before the new law took effect.  After the law took effect, the num-

ber of new bankruptcy filings then dropped significantly below 
historical levels.  Accordingly, demands for credit counseling and 
related services also dropped, but the NFCC cautions that it is too 
soon to divine any long-term trends from the data from the first 
six months.  The NFCC’s report is available on its website: www.
nfcc.org. 

For more information, contact Eric Olson at eolson@mofo.com.  

Creditor’s Report

stolen personal data:  no harM, no foul?

Is fear of ID theft compensable?  At least two federal judges have 
recently tossed out class action lawsuits by plaintiffs alleging that 
banks were negligent in protecting financial data against theft.  
Both judges found that the plaintiffs had suffered no injury—it 
was not enough that the plaintiffs had spent time monitoring 
their credit to prevent a hypothetical risk of identity theft.  (Forbes 
v. Wells Fargo Bank, N.A., 420 F. Supp. 2d 1018 (D. Minn. 2006); 

Guin v. Brazos Higher Educ. Serv. Corp., No. 05-668 (RHK/JSM), 
2006 U.S. Dist. LEXIS 4846 (D. Minn. Feb. 7, 2006).)  Still, 
if a plaintiff actually could show evidence of an injury due to a 
security breach, would the financial institution owe them a duty 
of care under state law to protect the data?  Neither federal case 
resolved that question.  

For more information, contact Tom Scanlon at tscanlon@mofo.com.

Privacy Report
Continued from Page 3
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MortGaGe fraud law introduced

In February, Senator Barack Obama, D-Ill., along with Sen. 
Dick Durbin, D-Ill., and Robert Menendez, D-N.J., in-
troduced a mortgage fraud bill entitled the Stop Fraud Act.  
According to his website, Senator Obama was spurred to ac-
tion after viewing a Chicago Tribune report on new forms of 
mortgage fraud in which “swindlers use high-tech identity 
theft and face-to-face scams to wrest control of homes, then 
secure hefty bank loans that go unpaid.”  Obama’s legislation 
would provide increased funding for enforcement and report-
ing, would create a national registry of mortgage profession-
als who have been disciplined by state or federal agencies, and 
would make it a crime to engage in a scheme to defraud or 
make a misrepresentation in connection with a real property 
loan.  Although the Act appears to be motivated by the actions 
of criminals, it only applies to “mortgage professionals,” which 
is defined to include appraisers, lawyers, real estate brokers, 
mortgage underwriters, and “any other provider of profession-
al services engaged in the mortgage process.”  And, yes, the bill 

provides for a private right of action….   

is King dead?

The Sixth Circuit and the California Court of Appeal seem to 
think so.  King v. California, 784 F.2d 910 (9th Cir. 1986), is 
a Ninth Circuit opinion holding that once a residential mort-
gage loan has been paid off and the security interest released, 
the loan “cannot be rescinded” under the Truth in Lending 
Act (“TILA”) “because there is nothing to rescind.”  Simple 
enough?  Maybe not.  A pair of recent decisions—Barrett v. 
JP Morgan Chase, N.A., Nos. 05-5035/5146, 2006 U.S. App. 
LEXIS 9625 (6th Cir. Apr. 18, 2006) (petition for rehearing 
en banc pending/Sixth Circuit has ordered plaintiffs to file re-
sponse), and Pacific Shore Funding v. Lozo, No. B178694, 2006 
Cal. App. LEXIS 589 (Apr. 27, 2006)—rejected King and held 
that a refinancing does not bar rescission under TILA.  The 
same result was reached by a district court in Massachusetts in 
a case that is now on appeal to the First Circuit.  (See article, 
“Then There Was McKenna …,” page 10.) 

The net result of these decisions is to inject tremendous risk, 

uncertainty, and increased cost into the residential lending 

market, especially in California.  On receipt of a rescission de-

mand for a previously refinanced loan, the lender will have 

only 20 days to act.  The lender will have to decide very quickly 

whether to honor the rescission demand and give a windfall 

to the borrower, decline the demand and risk suit by the bor-

rower, or preemptively sue the borrower for declaratory relief.  

In California, Lozo gives borrowers and lenders incentives to 

race to the courthouse—borrowers to state court and lenders 

to federal court, where King still controls.  This is forum-shop-

ping at its worst, and it makes resolution of rescission disputes 

much more costly.     

These decisions may also have a substantial impact on the sec-

ondary market.  Assignees of loans are liable on rescission claims 

under TILA.  Allowing rescission of loans that already have 

been paid off has the effect of merging TILA rescission with 

TILA damages, and it makes assignees virtually strictly liable 

to refund interest and fees received by them.  Because TILA’s 

$500,000 statutory damages cap does not apply to rescissions, 

the Barrett and Lozo courts expose the mortgage lending indus-

try to essentially uncapped TILA liabilities.  These problems 

lead to greater uncertainty and greater potential liability for 

lenders and their assignees.

Finally, these cases could have unforeseen consequences in 

encouraging unscrupulous borrower behavior.  For example, 

since TILA contains no prohibition on making a false claim for 

rescission, some borrowers may be tempted to send a rescission 

notice as a matter of course after refinancing their prior loan.  

The burden will then be on the lender to react to that demand 

and face the dilemma of pay out, sue, or be sued.  None of 

these options is particularly attractive.   

For more information, contact Eric Olson at eolson@mofo.com.
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then there was McKenna …

The same “refinance” discussed in the “King” article (above) 

is also before the First Circuit in McKenna v. First Horizon 

Home Loan Corp., No. 06-8018, a class action case that the 

mortgage industry is watching closely.  First Horizon is peti-

tioning for review of a class certification order issued by the 

District of Massachusetts on March 31, 2006, that allows 

Truth in Lending rescission claims to go forward on a class 

basis, including loans that have been paid off or otherwise ex-

tinguished.  2006 U.S. Dist. LEXIS 18673 (D. Mass. Mar. 

31, 2006).  Because TILA does not cap the sums that must be 

refunded to borrowers on rescission, if rescission claims are al-

lowed to be aggregated in a class action, the mortgage industry 

could face huge potential losses.  Industry groups participat-

ing as amicus curiae urging the First Circuit to take up these 

issues argue that the mortgage industry could face “billions of 

dollars of potential liability if district courts are permitted to 

certify rescission classes, especially classes that include borrow-

ers who have paid off their loans.”  

For more information, contact Michael Agoglia at  
magoglia@mofo.com.

no respa private riGht of action

The Eleventh Circuit held on May 26 that no private right of ac-

tion arises for alleged violations of Section 10 of the Real Estate 

Settlement Procedures Act.  Hardy v. Regions Mortgage Inc., F.3d 

(11th Cir. May 26, 2006).  After obtaining their mortgage, the 

Hardys enrolled in a retail shopping discount program and au-

thorized the bank to add five dollars to their mortgage payment 

each month as payment for the program. They claimed that 

the bank violated the RESPA and its corresponding regulations 

when it failed to list their monthly five-dollar payment on their 

escrow account statement.  The circuit holds that no private 

right of action exists for the harm alleged by the Hardys and, 

thus, the conspiracy claim also fails.

For more information, contact Michael Agoglia at  
magoglia@mofo.com.

coMMents are in on nontraditional 
MortGaGe Guidance

Last issue we reported on the proposed “Interagency Guidance 
on Nontraditional Mortgage Products” jointly published by a 
number of regulatory agencies.  The comment period expired 
on March 29, and a number of industry organizations rep-
resenting mortgage lenders expressed a great deal of concern 
with the proposed guidance.  Of particular concern to lenders 
is the proposal’s lack of clarity with respect to what constitutes 
a “nontraditional” mortgage product.  Another concern is the 
potential lack of uniformity in application of the proposed 
guidance, which only applies to federally supervised lenders.  
Some comments suggest that these guidelines would be more 
effective if made as part of an amendment to Regulation Z.  
There’s no word yet on what the regulators’ response to the 
comments will be, so stay tuned in future issues for a report 

on further developments.  

firM offer of credit—increased risks 
froM leGal uncertainty 

In the wake of Murray v. GMAC Mortgage, 434 F.3d 948 
(7th Cir. 2006), a district court in Chicago has increased the 
potential for staggering liability on the part of credit-extend-
ers by creating ambiguity about what constitutes a firm of-
fer of credit.  Relying on the GMAC decision, the court in 
Murray v. Finance America, LLC, No. 05 C 1255, 2006 U.S. 
Dist. LEXIS 15850 (N.D. Ill. April 4, 2006), has required the 
final loan terms to be set forth in the initial mailer for offers to 
qualify as “firm offers of credit.”  The court rejected the mort-
gage lender’s argument that the final terms for home loans 
cannot be set based solely on information available through 
prescreening.  Instead, the court held, as a matter of law, that 
the initial mailer before it was not a firm offer of credit because 
it lacked all of the terms of the mortgage offer—including the 
underwriting guidelines.  A month later, the court agreed to 
hear the mortgage lender’s motion for reconsideration, which 
argues that the April 4 decision misread controlling authority 
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(Cole and GMAC) and was untethered to the statute.  

More recently, Judge Castillo, the district judge who has certi-
fied classes against defendants, entered summary judgment in 
favor of New Cingular.  Murray v. New Cingular Wireless Serv., 
Inc., No. 04 C 7666 (N.D. Ill. May 22, 2006).  The court held 
that the defendant made a firm offer, even though arguably 
missing terms were not in the mailer, e.g., no interest rate.  
The court also found no willfulness as a matter of law on the 
claim for “clear and conspicuous” disclosures.  It recognized 
that there was no or little guidance on what constitutes “clear 
and conspicuous,” because even Cole relies on “fluid concepts” 
for that determination. 

Appeals are pending in the Seventh and Ninth Circuits.  Perry 
v. First National Bank (7th Cir.) is fully briefed and argued.  
Putkowski v. Irwin Home Equity Corp. (9th Cir.), where the 
court dismissed the complaint after rejecting Cole, is moving 

toward briefing.   

For more information, contact Michael Agoglia at  
magoglia@mofo.com.

“firM offer” litiGation—private riGht of 
action

Parting ways from every district court that has decided the 
issue to date, a lone trial judge in the Fourth Circuit recently 

held that the private right to sue for violations of 15 U.S.C. 

§ 1681m was not eliminated by recent amendments, because 

Congress committed a drafting error.  Barnette v. Brook Road, 

Inc., No. 05 CV 590, 2006 U.S. Dist. LEXIS 28555 (E.D. 

Va. May 3, 2006).

For more information, contact Michael Agoglia at  
magoglia@mofo.com.

fannie folds

Fannie Mae, whose motto is “Our Business Is the American 

Dream,” agreed in May to pay $400 million in fines as part 

of a settlement with the federal government for manipulating 

earnings to allow senior executives to receive steep bonuses.  

Federal regulators accused former Fannie Mae executives of 

operating an “arrogant and unethical” corporate culture and 

inflating its earnings to reward senior managers with rich bo-

nuses.  “Senior management manipulated accounting, reaped 

maximum, undeserved bonuses and prevented the rest of the 

world from knowing,” said the Office of Federal Housing 

Enterprise Oversight.  The settlement follows an accounting 

scandal of almost $11 billion that resulted in a major man-

agement shake-up, including the abrupt departure of Fannie’s 

chief financial officer and Mr. Raines. 

Mortgage Report
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Arbitration Report

to allow the plaintiffs to pursue a class action in arbitration.  

Genus Credit Mgmt. Corp. v. Jones, No. JFM-05-3028, 2006 

U.S. Dist. LEXIS 16933 (D. Md. Apr. 6, 2006).  The court 

held that the agreement did not “clearly” preclude class arbitra-

tion because it only “forbids participation in a ‘class action law-

suit’ as a ‘representative plaintiff or as a member of a putative 

class.’”  According to the district court, given the ambiguity in 

the agreement, the arbitrator’s decision was “not even close to 

being in manifest disregard of the law.” 

For more information, contact Rebekah Kaufman at  
rkaufman@mofo.com.

Continued from Page 5
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are class actions “Bankrupt” in Bankruptcy court?

The Fourth Circuit recently ruled that note holders could not pursue a class 

action against a lender in bankruptcy.  Despite slight differences in the relief 

sought by the class action claims, a class action was not a superior method of 

adjudicating the claims when compared to the bankruptcy adversary proceed-

ings, because the bankruptcy itself in effect operates like a class, with creditors 

suing as a class.  The class would be made whole by a successful resolution of 

the bankruptcy adversary proceeding.  (Gregory v. Finova Capital Corp., 442 

F.3d 188 (4th Cir. 2006).)

For more information, contact Will Stern at wstern@mofo.com.

the “interest-only” hanGover 

The party was fun, but will there be a hangover?  Some think that the exotic 

loans that have become de rigueur these past few years will spawn new rounds 

of class action litigation as lenders start foreclosing.  The financial industry has 

turned increasingly to interest-only loans, temporary payment options that 

allow borrowers to make small payments, option-adjustment rate mortgages, 

and the like.  As in the old days of ARM-litigation, once the borrowers’ pay-

ments increase and lenders start to foreclose, lawsuits will surely follow, many 

industry-watchers believe.  

More sars

The filing of Suspicious Activity Reports (SARs) rose sharply in 2005. 

According to the Financial Crimes Enforcement Network, depository institu-

tions filed 522,655 SARs in 2005, a 37 percent increase from the 381,671 

SARs filed in 2004. 
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