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On the edge

The history of humor in law firm newsletters may be the world’s shortest book. There is 
plenty of blame to go around, but much of it rests with the Federal Reserve Board. The 
FRB is just not funny. If you want funny, think FEMA. And now NASA.

Consider the TSA, and its insistence on quart-sized baggies for carry-on liquids and gels. We 
imagine the conversation might have gone something like this: “How are we supposed to pick 
out the terrorists?” “Dummkopf! It’s the pint-sized baggies.” “No way!” “Listen up dude, we 
bought a used ‘al-Queda Training Manual’ on eBay. It says right here: ‘Cosmetics. Transportation 
of.’” The CIA must be wondering how it missed that. Meanwhile, pint-sizers go to pat down. 

See what we mean? How can the FRB compete? If you know any good monetary policy jokes, 
send them on. 

We may have celebrated Chinese New Year, but the Year of the Bore it is not. Did someone mention 
policy? The new Congress wants to do something about predatory lending, but first must figure 
out what it is. And data breach roars on. More breaches, including TJ Maxx, have spawned lawsuits 
from Mexico to Canada. This has stirred the pols. Massachusetts introduced a bill that would shift 
mass data compromise liability to merchants. Not to be outdone, California wants to provide civil 
penalties of up to $2,500 per violation of a data security or breach notification rule. 

Meanwhile, the “firm offer of credit” cases continue to simmer as we await the U.S. Supreme 
Court’s “willful” ruling in the consolidated Safeco/Geico cases. Captive reinsurance continues to 
make headlines. All this, and plenty more in these pages.

This just in: As we went to press Zsa Zsa Gabor’s husband (Prince Frederic von Anhalt) an--
nounced he might be the real editor of this newsletter. We’re flattered, but insist on lab tests: 
Does the Prince know any FRB jokes?

Until next time, this space and your space is all MySpace. 

William L. Stern, Editor

Editor’s Note

MoFo Metrics
5000 Dollars per pitch earned by San Francisco Giants pitcher Barry Zito 

96 Dollars, in billions, waged annually by Americans on sports

3 Percentage of those sports wagers that are legal 

65 Days per year average American adult spends in front of TV

1 Weeks per year average American will spend on Internet

2.1 Pairs of shoes, in billions, Americans buy annually 

279 Cost, in thousands, of raising a child through age 17

60 Percentage of college grads who move in with their parents
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Sharpen pencilS and Sit Up Straight

Congress has been busier than Anna Nicole Smith’s probate 
attorney. It has decided to make college more affordable and 
wants lenders to contribute. As part of its “100 hours” agenda, 
the House passed the College Student Relief bill. It would 
reduce interest on need-based subsidized Stafford loans from 
6.8% to 3.4% over five years and set a new rate in 2012. To 
offset the estimated $6 billion cost of the rate reduction, the 
bill will increase fees paid by loan providers. Senator Kennedy 

is spearheading similar legislation in the Senate. 

For further information, contact Mark Gillett at mgillett@mofo.com.

pUShing OUt the “pUSh-OUt” rUleS 

Last December, the SEC and the Federal Reserve Board agreed 
to propose new rules implementing the “push-out” provisions 
of the Gramm-Leach-Bliley Act (“GLBA”). Under the jointly 
proposed Regulation R, bank employees would be permitted 
to receive incentive fees for referring bank customers to bank 
brokers, subject to certain requirements. The long-delayed 
rules would implement the statutory exceptions that allow 
a bank to continue to conduct securities transactions for its 
customers as part of its trust and fiduciary, custodial, and de--
posit “sweep” functions, and to refer customers to a securities 
broker-dealer pursuant to a networking arrangement with the 
broker-dealer. The new Regulation R would allow larger pay--
ments for referring institutional or high-net-worth business. 

Push back your “push out” comments by March 26, 2007. 

For more information, contact Barbara Mendelson at 
bmendelson@mofo.com.

caSh cOwS

The House adopted legislation aimed at helping banks reduce 
the amount of cash transaction reports sought by financial law 
enforcement authorities as part of their anti-money-laundering 
efforts. The bill creates a mechanism that would exempt cus--
tomers that routinely deal with large volumes of cash and are 
well-known customers of financial institutions. The bill would 
also require the Treasury Department to adopt a regulation ex--
empting transactions between banks and customers that have 
maintained a deposit account for at least 12 months. The de--

positary institution would have to file a one-time notice with 
the U.S. Treasury Department for each qualified customer. 

For further information, contact Henry Fields at hfields@mofo.com.

giFt card gUidance

Personally, we would have chosen Miss Manners to offer guid--
ance on gift cards, but the OTS elbowed her aside. In early 
March, the OTS issued gift card guidance intended to help 
savings associations ensure adequate account administration 
and sound consumer disclosures. Like the OCC’s guidance 
applicable to banks, reported in our Fall 2006 issue, the OTS 
expects savings associations to provide consumers with infor--
mation on the terms, fees, and basic features of their gift cards 
in a readily available format. They also should avoid using pro--
motional materials that could mislead consumers about the 

terms, conditions or limitations of gift card programs.

For further information, contact Rick Fischer at rfischer@mofo.com.

FirSt Bank OF wal-Mart . . . nOt

The Wal-Mart rhumba continues. House Financial Services 
Committee Chairman Barney Frank introduced a bill with 
bipartisan sponsorship that would bar commercial companies 
from being the parent of an industrial loan company (“ILC”). 
The bill prohibits a company from acquiring or establishing 
an ILC if 15% of the annual gross revenues are derived from 
activities that are not financial or incidental to a financial ac--
tivity. The FDIC responded the next day by extending for one 
year its existing moratorium on applications for deposit insur--
ance and change in control notices for ILCs owned by com--
mercial companies. However, the FDIC’s moratorium does 
not apply to ILCs owned by financial companies. 

Expressing “public policy concerns” with the risks presented 
by commercial company ownership of ILCs, the FDIC also 
proposed a rule for public comment that would require a fi--
nancial parent of an ILC to agree to maintain the capital of 
the ILC at specified minimum levels and to permit the FDIC 
to examine or obtain reports from the parent company and 
its subsidiaries in order to safeguard the continued safety and 
soundness of the institution. 

For more information, contact Ollie Ireland at oireland@mofo.com.

Beltway Report
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nO Breach leFt Behind

Massachusetts is considering legislation (H. 213) that would 

require retailers to pay for losses that occur as a result of secu--

rity system breaches. The Bay State bill is backed by bankers 

and would require retailers to reimburse banks for the costs of 

“reasonable actions” they take in response to a breach of data 

security, including cancellation or reissuance of credit cards, 

closure of accounts, stop-payments on checks, reopening of 

closed accounts, and any fraudulent charges made as a result 

of unauthorized transactions. If enacted, the bill would be the 

first such statute in the country, but a similar proposal may be 

introduced in Connecticut and at the federal level. 

As if that won’t grab the retailers’ attention, consider California. 

Already home of the nation’s first breach-notification law, the 

Golden State is toying with a bill introduced in February (A.B. 

372) that would amend current law to let the Attorney General 

seek a civil penalty of up to $2,500 per violation of any of the 

law’s data security, data disposal, and breach notification provi--

sions. Under current law, individuals may sue to recover actual 

damages, but AG suits are limited to injunctive relief. 

For more information, contact Tom Scanlon at tscanlon@mofo.com.

Privacy Report

claSS actiOnS recOnSidered?

The Second Circuit dropped a Fizzie® in the punchbowl in 
December when it decided In re Initial Public Offering Securities 
Litigation, 471 F.3d 24 (2007), a securities class action case. It re--
versed class certification in six “focus cases” from 310 consolidat--
ed class actions. The opinion is likely to affect more than those 
consolidated cases. Why? Because in granting class certification, 
the district judge applied a commonly used standard, namely, 
that plaintiffs need only make “some showing” of each of the 
FRCP 23 elements for certification. The Second Circuit said no. 
Class certification requires “making determinations that each of 
the Rule 23 requirements has been met,” and a court consider--
ing class certification must “resolve[] factual disputes relevant to 
each Rule 23 requirement.” 471 F.3d at 41.

To reach this result, the Second Circuit had to distinguish 
Eisen v. Carlisle and Jacquelin, which cautioned against courts 
conducting “a preliminary inquiry into the merits of a suit in 
order to determine whether it may be maintained as a class 
action.” The Second Circuit, however, said that a court’s duty 
to resolve factual issues in class certification cannot be avoided 
“just because” the dispute in the context of the class certifica--
tion “is identical to the issue of the merits.” Id. at 42. Eisen 
should properly be understood “to preclude consideration of 

the merits only when a merits issue is unrelated to a Rule 23 
requirement.” Id. at 41.

Applying this principle, the Second Circuit then reached five 
“conclusions” to guide trial court behavior in making decisions 
on class certification: (i) “[A] district judge may certify a class 
only after making determinations that each of the Rule 23 
requirements has been met”; (ii) Such determinations can be 
made only if the judge resolves relevant “factual disputes” and 
“finds whatever underlying facts are relevant to a particular 
Rule 23 requirement have been established”; (iii) This obliga--
tion “is not lessened by overlap between a Rule 23 requirement 
and a merits issue, even a merits issue that is identical with a 
Rule 23 requirement”; but (iv) “A district judge should not 
assess any aspect of the merits unrelated to a Rule 23 require--
ment”; and (v) A judge has “ample discretion to circumscribe 
both the extent of discovery concerning Rule 23 requirements 
and the extent of a hearing to determine whether such require--
ments are met.” Id.

practice tip: Class certification is often outcome-deter--
minative. So, poking into the merits at the class certification 
stage is often in a defendant’s interest. 

Ahead of the Summons

Continued on Page 11

Continued on Page 9
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California Report

caliFOrnia privacy

January brought two important privacy cases for California 
class actions. First, the California Supreme Court held that po--
tential class member customers’ privacy rights do not require 
their affirmative consent before a class action defendant can be 
ordered to produce contact information as to unnamed class 
members. Pioneer Elecs. (USA), Inc. v. Super. Ct., 40 Cal. 4th 
360 (2007). The court held that the customers’ privacy right 
would be adequately protected by notice and an opportunity 
to opt out of disclosure. Although the California Constitution 
protects an individual’s “reasonable expectation of privacy 
against a serious invasion,” an “opt-out” procedure strikes the 
proper balance between the plaintiff’s need to know and the 
complaining customers’ privacy rights. In reaching this result, 
the court reaffirmed the approach it took over thirty years ago 
in Valley Bank of Nevada v. Superior Court, 15 Cal. 3d 652 
(1975), in which the court balanced the need for discovery 
with the consumers’ right to privacy in their financial affairs. 

Second, on the same day that Pioneer Electronics was decided, an 
intermediate appellate court held that a plaintiff who was never 
a member of the putative class in the first place cannot conduct 
discovery in order to identify a proper plaintiff with standing. 
First Am. Title Ins. Co. v. Super. Ct., 146 Cal. App. 4th 1564 
(2007). In evaluating requests for pre-certification discovery of 
the identity of class members, courts “weigh the danger of pos--
sible abuses of the class action procedure against the rights of 
the parties under the circumstances. While Pioneer Electronics 
authorizes discovery of identifying information of complaining 
putative class members, First Title rejects fishing expeditions by 

plaintiff’s counsel hoping to find a named plaintiff. 

practice tip: First American is an important case, par--
ticularly in the post-Proposition 64 world in which lawyers 
can no longer sue in the name of unaffected plaintiffs. If First 
American had gone the other way, lawyers could continue to 
sue on behalf of spurious plaintiffs, then use discovery to force 
defendants to cough up the names of potentially genuine class 
representatives.  

For more information, contact David McDowell at  
dmcdowell@mofo.com. 

what’S new in 17-twO

As we reported in our last issue, the California Supreme Court 
granted review in In re Tobacco II Cases, which will decide whether 
Proposition 64 accomplished anything. In particular, the issue 
is whether a plaintiff bringing a claim under California’s unfair 
competition law (Bus. & Prof. Code § 17200) must allege and 
prove reliance. The appellate court thought so, and, for the 
most part, so have the lower courts. Briefing was expedited and 
closed in February. However, the case was not designated for 
expedited disposition, so it is unlikely we will have a decision in 
2007. (Note: The Firm is filing an amicus brief on behalf of the 
California Chamber of Commerce, Civil Justice Association of 

California, and California Bankers Association.) 

For more information, contact Will Stern at wstern@mofo.com.

prOpOSitiOn 64 

In February, the district court in Sacramento answered what it 
characterized a question of first impression under Proposition 
64: What does it mean that a plaintiff bringing a Section 
17200 claim must have lost “money or property”? Walker v. 
USAA Cas. Ins. Co., ___ F. Supp. 2d ___, 2007 WL 460944 
(E.D. Cal. Feb. 12, 2007). The Walker court determined that a 
plaintiff needs to establish that the defendant has taken money 
that should be restored to the plaintiff. In other words, the new 
“standing” rule is identical to the pre-Prop 64 rule dictating 
when a plaintiff is entitled to “restitution.” 

In Walker, plaintiff was an auto body shop who claimed that 
reimbursement for his hourly labor rates should not have been 
capped. The court held that Walker was merely disappointed 
he couldn’t charge more for labor and, hence, lost no “money or 
property” within the meaning of Proposition 64. It dismissed 
the Section 17200 and Cartwright Act claims with prejudice. 
Note: The Firm represented USAA.

practice tip: Walker should be helpful in any case in 
which a defendant did not take money from the plaintiff as a 
result of the alleged unlawful conduct. It should also be helpful 
where any money or property taken was voluntarily restored to 

the plaintiff before the action was filed.  

For more information, contact James McGuire at  
jmcguire@mofo.com. 
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Operations Report 

BaSel ii BaSicS

The federal bank regulators published their joint proposal 

on supervisory guidance related to Basel II implementation. 

(72 Fed. Reg. 9084 (Feb. 28, 2007).) The proposed guidance 

describes agency expectations for banking organizations that 

would adopt the advanced internal ratings-based approach for 

credit risk, and the advanced measurement approaches for op--

erational risk. The proposal also includes guidance on the Basel 

II supervisory review process for assessing capital adequacy. 

The comment deadline is May 29.

This follows on the heels of a recent GAO study reporting that 

the Basel II Standardized Approach should be given “serious 

consideration” as an option for all U.S. banks. The Basel II en--

visions a three-pronged approach to enhancing the safety and 

soundness of financial institutions: (i) new capital standards; 

(ii) enhanced supervision; and (iii) increased market discipline 

through additional public disclosures. The GAO, among other 

things, also recommended that the banking regulators “im--

prove transparency by publicly reporting more frequently on 

the progress and results of [Basel II] implementation efforts 

and any resulting regulatory adjustments.”

SwiSS FOndUe 

In December, the FDIC and the FRB issued for comment a 

draft interagency notice of proposed rulemaking that would 

allow the majority of financial institutions not adopting the 

Basel II capital accord to choose between the current Basel II 

system and a more risk-sensitive Basel IA capital regime. This 

“menu approach” will allow banks to step up the risk sensitivity 

of their capital rules to fit the risk in their balance sheets. The 

Basel 1A proposal would, among other things: (1) expand the 

use of external credit ratings for certain exposures; (2) expand 

the range of eligible collateral and guarantors used to miti--

gate credit risk; (3) use loan-to-value ratios to determine risk 

weights for most residential mortgages; and (4) add three new 

risk weights to the existing framework, 35 percent, 75 percent, 

and 150 percent. 

JOining the cOnga line

As you may know by following these pages, figuring out which 

agency’s telemarketing rules apply to financial institutions is 

a little bit like competitive double-Dutch rope skipping. The 

FCC, which exercises jurisdiction over banks and other finan--

cial institutions’ telemarketing activities, permits prerecorded 

calls to customers where there is an established business rela--

tionship (“EBR”). The FTC doesn’t have an EBR exception. 

The Consumer Bankers Association has urged the FTC to ap--

prove the use of such prerecorded calls, or, in the alternative, to 

rule that the FCC has jurisdiction over the firms making such 

calls on behalf of national banks. 

For more information, contact Andrew Smith at asmith@mofo.com.

prepayMent penalty preeMpted 

A California appellate court found that HOLA and OTS regu--

lations preempted claims challenging prepayment penalties 

brought under California’s Unfair Competition Law and com--

mon law. In Weiss v. Washington Mutual Bank, 147 Cal. App. 

4th 72 (2007), the court refused to consider plaintiff’s argu--

ment that his challenge fell within the exception for claims that 

only incidentally affect the bank’s lending operations. Rather, 

the court found that it could consider the exception only if the 

challenged practice was not expressly listed in the regulation’s 

illustrations of preempted areas.  

For more information, contact Michael Agoglia at  
magoglia@mofo.com.

The FCC, which exercises jurisdiction over 

banks and other financial institutions’ 

telemarketing activities, permits prerecorded 

calls to customers where there is an 

established business relationship (“EBR”).
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The Firm serves as coordinating counsel to the Mortgage Bankers 

Association in the so-called “firm offer of credit” class actions, so 

each issue we track the developing case law under the FCRA 

relating to this latest “Pet Rock” of the class action bar. 

great chaSe caSe

On March 5, the district court in New York City handed down 
what might be the single most favorable “firm offer” decision 
to date. In Nasca v. J.P. Morgan Chase Bank N.A., Judge Stein 
found that that an “up to $417,000 or more” mortgage offer 
met the FCRA’s statutory definition. He rejected the argument 
that conditioning the offer on application and collateral made 
it illusory, and the notion that the FCRA requires that the so--
licitation disclose credit terms. Judge Stein declined to follow 
Cole v. U.S. Capital, Inc., 389 F.3d 719, 725 (7th Cir. 2004), 
concluding that it implies a value term that is not found in the 

statute. 

For more information, contact Michael Agoglia at  
magoglia@mofo.com.

Failing tO diSclOSe MiniMUM aMOUnt OF 
credit OFFered

Failing to disclose the minimum amount of credit offered does 
not make a pre-screened credit offer illusory for purposes of the 
Fair Credit Reporting Act. That was the first of two key hold--
ings in Forrest v. Universal Savings Bank, No. 06-C-445, 2006 
U.S. Dist. LEXIS 87669 (E.D. Wis. Dec. 1, 2006). 

Dismissing plaintiff’s FCRA claims, the court also considered 
the effect of offering a gift to entice consumers to obtain a credit 
card where the amount of interest and finance charges a con--
sumer would pay if they accepted the credit offer far outstrip 
the value of the gift. The court rejected plaintiff’s argument 
that Universal Savings Bank was simply selling her a product, 
not extending credit, when it offered her a Visa Platinum Card 
and a free computer if she transfered $5,000 of qualifying 
balances to the card and maintained a balance of $3,500 for 
at least 18 months. Although the court agreed that the fees 
and costs of accepting the offer would almost certainly pay for 
the value of the computer, it nevertheless held that Universal 

Savings’ offer was of value and plaintiff had no claim under the 
FCRA because Universal offered a general use credit card with 

no annual fee and a competitive interest rate. 

For more information, contact Michael Agoglia at  
magoglia@mofo.com.

nO liaBility FOr negative aMOrtizatiOn 
arM OFFer

In Cavin v. Home Loan Center, Inc., No. 05 C 4987, 2007 
U.S. Dist. LEXIS 2713 (N.D. Ill. Jan. 10, 2007), a case that 
positively cites the Forrest decision discussed above, the court 
granted summary judgment in favor of the sender and against 
the recipient of a pre-screened credit offer for an adjustable 
rate mortgage with a negative amortization payment option. 
Paying special attention to the unique nature of mortgages as 
opposed to other credit products, the court rejected the plain--
tiff’s claims about adequate disclosure of all loan terms. The 
court also found that it was not necessary to disclose in a so--
licitation the maximum negative amortization provisions and 

prepayment penalties that do not apply to every borrower. 

BOnner, the new MUrray

Daniel Edelman and his firm have secured class certifcation in 

another suit alleging violation of the FCRA, Bonner v. Team 

Toyota LLC, No. 2:06cv157 PPS, 2006 U.S. Dist. LEXIS 

88827 (N.D. Ind. Nov. 21, 2006). Finding a name plaintiff 

other than his usual Mr. Murray, Mr. Edelman this time rep--

resents Evita Bonner, who received a letter from Team Toyota 

LLC and Enterprise America stating that she was pre-approved 

for an auto loan and offering her the opportunity to participate 

in a “special test market finance program.” In approving class 

certification, the court relied on the language of the solicitation 

letter to rejected Team Toyota’s suggestion that the plaintiff had 

not satisfied the requirements of Rule 23(a)(2) because she had 

not established that defendants utilized her consumer report in 

connection with the issuance of the letter.  

For more information, contact Michael Agoglia at  
magoglia@mofo.com.

Firm Offer Update
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Staring dOwn the pOlS

The Senate Banking Committee held hearings in February on 
the impact of credit card industry practices on consumers. The 
real focus of the hearings was to jawbone the credit card in--
dustry into voluntarily abandoning such practices as universal 
default and double-cycle billing. Senator Christopher Dodd 
(D-Ct.), chairman of the committee, made it clear from his 
opening remarks that this was going to be a bully pulpit: “If 
you currently engage in any business practice that you would 
be ashamed to discuss before this Committee, I would strongly 
encourage you to cease and desist that practice. Irrespective of 
the current legality of such practices, you should take a long, 
hard look at how you treat your customers, both in the short 
term and the long term.” Several senators (including Chairman 
Dodd) said they thought these practices should be eliminated 
or changed. On March 1, one large card issuer announced it 

would end “universal default.”

For more information, contact Jim McCabe at jmccabe@mofo.com.

OverdraFt OvertUre

Meanwhile, the industry caught flak from the new Chair of the 
Financial Institutions Subcommittee of the House Financial 
Services Committee, Representative Carolyn Maloney, D-

N.Y. She announced in February that she would reintroduce 
her legislation on overdraft fees in the wake of a study by the 
Center for Responsible Lending claiming that debit card over--
drafts make up a sizable portion, 46%, of total bank overdrafts, 
and are more expensive than check overdrafts. The legislation 
would require consumer opt-in to overdraft protections, and 
would require that consumers be alerted when they are about 
to overdraw from their account at ATMs. 

For more information, contact Nancy Thomas at nthomas@mofo.com.

dOeS caliFOrnia’S clra apply tO credit 
cardS?

No, according to Berry v. American Express Publishing, Inc., 
147 Cal. App. 4th 224 (2007), in which a California appel--
late court found that challenges to credit card practices are 
not subject to the California Consumer Legal Remedies Act. 
The court noted that the CLRA applies only to “goods” and 
“services,” and found that the extension of credit does not fall 
within either category. Although credit card issuers have had 
some success with this argument, Berry is the first published 
decision to reach this result.  

For more information, contact Nancy Thomas at nthomas@mofo.com.

Credit Card Report

we’ll have FUn, FUn, FUn . . .

There is some good arbitration news from California. An appel--

late court recently upheld a class action waiver in an employ--

ment case, repeating its earlier ruling in Gentry v. Superior Court, 

135 Cal. App. 4th 944 (2006), that class action waivers are not 

unconscionable unless putative class members’ claims are “pre--

dictably small.” Konig v. U-Haul Co. of Cal., 145 Cal. App. 4th 

1243 (2006). Alas, this was a short-lived victory. The California 

Supreme Court promptly granted review in Konig.

. . . Until her daddy takeS the t-Bird away

Continuing the trend of increasing hostility toward arbitration 

clauses, the Ninth Circuit ruled en banc that under the FAA, 
courts, not arbitrators, decide whether an arbitration clause is 

unconscionable. Nagrampa v. Mailcoups, Inc., 469 F.3d 1257 
(9th Cir. 2006). Several other circuits have rejected this ap--
proach, finding that unconscionability is a challenge to the en--
tire contract to be decided by the arbitrator and that plaintiff 
may not apply it selectively to the arbitration clause to create 
jurisdiction for the courts.

The Ninth Circuit applied California law to find the agree--
ment unconscionable. The court set the bar exceedingly low, 
finding procedural unconscionability based on unequal bar--
gaining power and inability to negotiate terms, and substantive 
unconscionability based on unequal access to a judicial forum 
and designation of an unfair location for the arbitration. Id. 
at 1281-93. (MoFo lawyers Shirley Hufstedler and Ben Fox 
represented the AAA in the appellate proceedings.) 

For more information, contact Nancy Thomas at nthomas@mofo.com.

Arbitration Report
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the pendUlUM SwingS Back

In our Summer 2006 issue, we reported on a closely watched 
appeal in the First Circuit involving a class certification order 
in a TILA rescission case. On January 29, the First Circuit re--
versed the much-criticized class certification order in McKenna 
v. First Horizon Home Loan Corp., No. 06-8018, 2007 U.S. 
App. LEXIS 1901 (1st Cir. Jan. 29, 2007). The court held that 
rescission claims under TILA cannot be aggregated for class 
action purposes because “Congress did not intend rescission 
suits to receive class-action treatment.” Adopting the views 
promoted by First Horizon and the industry amici, the court 
concluded that TILA’s $500,000 class action damages cap im--
plicitly bars class action treatment of rescission claims, which 
would impose on lenders “overwhelming liability for relatively 
minor violations.” 

A few days before McKenna was decided in the First Circuit, 
the Court of Appeal in California reached the same conclusion 
in LaLiberte v. Pacific Mercantile Bank, 147 Cal. App. 4th 1 
(2007). The court expressly rejected the McKenna trial court’s 
class certification order and concluded that rescission claims 
are not subject to class action treatment because of the “cata--
strophic” potential liability that could be imposed on busi--
nesses subject to such actions. 

McKenna and LaLiberte somewhat temper the effects of the 
pro-plaintiff decisions of Barrett v. JP Morgan Chase, N.A., 445 
F.3d 874 (5th Cir. 2006), and Pacific Shore Funding v. Lozo, 
138 Cal. App. 4th 1342 (2006), handed down in April 2006, 
which both held that TILA does not bar rescission of loans 
that already have been repaid or refinanced. Although Barrett 
and Lozo expand the universe of potentially rescindable claims, 
McKenna and LaLiberte hold that that universe cannot be ag--
gregated into a class claim. 

practice tip: After Turner v. Beneficial Corp., 242 F.3d 
1023 (11th Cir. 2001) and cases of that ilk ended “actual dam--
ages” class actions under TILA due to the “reliance” element, 
the lurking question has been whether there can be “rescis--
sion” class actions under TILA. McKenna and LaLiberte say 

no, which means that the only class action exposure facing a 
creditor for TILA violations is for statutory damages, but those 
are capped at $500,000. 

For more information, contact Eric Olson at eolson@mofo.com.

captive re warS

We have been tracking in these pages the ongoing investigations 
by state Attorneys General and insurance regulators into the re--
lationships between mortgage lenders and their captive reinsur--
ers. Recently, several new class actions have been filed against 
large mortgage lenders who have captive reinsurance programs.

These suits are all venued in California federal court and are 
brought by the same class counsel. All of them seek certifica--
tion of a national class action and allege violations of the Real 
Estate Settlement Procedures Act (“RESPA”), in particular, for 
allegedly collecting illegal referrals from their captive reinsur--
ers. The claim is that by arranging for borrowers to obtain pri--
vate mortgage insurance (PMI) from captive reinsurers, these 
lenders are accepting kickbacks and unearned fees in viola--
tion of RESPA in that an excessive portion of the premiums 
paid by borrowers is ostensibly paid for reinsurance premiums 
that is unrelated to the reinsurance risk. These suits against 
Countrywide, Washington Mutual, and GMAC Mortgage 
are surprising, seeing as how the industry for many years has 
conformed its captive PMI reinsurance arrangements to the 
standards of RESPA compliance articulated by HUD and rati--
fied by several federal judges when adjudicating similar claims 
brought against the PMI providers.

For more information, contact Michael Agoglia at  
magoglia@mofo.com.

Fdic chiMeS in On predatOry lending

On January 22, 2006, the FDIC issued its supervisory policy 
letter on predatory lending. The letter identified the character--
istics of predatory lending as making unaffordable loans based 
on the assets of the borrower rather than on the borrower’s 
ability to repay an obligation, inducing a borrower to refinance 
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Maxx MeSS 

In January, retailer TJX Companies, Inc. announced that some--

one had hacked into its computer network that handles cus--

tomer transactions for some 2,500 retail stores, resulting in the 

theft of personal credit, debit, and driver license information 

as far back as 2003. A week later, fraudulent use of the stolen 

information had been detected overseas. Banks have canceled 

hundreds of thousands of credit and debit cards. Numerous 

class action suits have been filed, including, in Canada. 

One of the more intriguing filings is the class action by 

Alabama-based AmeriFirst Bank alleging common law claims 

of negligence, breach of contract, and negligence per se, as well 

as failure by TJX to adhere to the financial institutions’ cus--

tomer records privacy and data security safeguards rule of § 

501 of the Gramm-Leach-Bliley Act. The class would include 

financial institutions (read, card issuers) that have lost money 

as a result of the TJX breach.

What’s going on here? Class counsel are Alabama and 

Massachusetts plaintiffs’ lawyers better known for bringing class 

actions against pharma over Fenphen, ephedrine, and other drug 

products. Why are these guys suddenly representing . . .banks? 

The complaint is also envelope-pushing. The GLBA and its im--

plementing regulations do not provide a private right of action, 

and neither do most state data security statutes. But the negli--

gence claim alleges that even though TJX may not be covered 

by the FTC’s “safeguards” rules (16 C.F.R. Part 314), those rules 

establish a widely-accepted standard and, hence, a benchmark 

against which to assert a negligence claim. 

For more information, contact Will Stern at wstern@mofo.com.

new yOrk tO wOrld: “watch yOUr SSn 
digitS!” 

Watch out for New York’s new Social Security Number 

Protection Law. The statute restricts the communication and 

use of Social Security numbers on or after January 1, 2008. 

What’s the rub? The law defines a Social Security number as 

the number issued by the federal SSA and any number derived 

from such number (i.e., last 4 digits, etc.). The law prohibits 

intentionally communicating SSNs to the general public; pro--

viding an individual’s SSN on any card or tag required for the 

individual to access products, services, or benefits provided by 

the entity; requiring an individual to transmit his SSN over 

the Internet unless the connection is secure or the number is 

encrypted; requiring an SSN to access a website unless another 

authentication device is also required; or providing an individ--

ual’s SSN on any materials mailed except under certain limited 

circumstances. Even when an SSN can be mailed, the number 

may not be printed on a postcard or in a manner that would be 

visible without the envelope being opened. 

The statute also requires companies to adopt reasonable mea--

sures to ensure that access is for a legitimate or necessary pur--

pose related to the conduct of the business, and to provide 

safeguards against unauthorized access. The law exempts from 

its coverage the collection, use, and release of SSNs if required 

by federal or state law or the use for administrative purposes, 

internal verification, fraud investigation, or any business func--

tion authorized by the Gramm-Leach-Bliley Act. 

For more information, contact Thomas Scanlon at  
tscanlon@mofo.com. 

the Other Side OF the pOnd

The Brits just cranked up their data protection enforcement. Last 

week, the Government announced that it will introduce custo--

dial sentences of up to two years’ imprisonment for those found 

guilty of knowingly or recklessly obtaining or disclosing personal 

data from data controllers without their consent; or selling such 

personal data. This initiative follows from a recent series of cus--

todial sentences ranging from eight months to two and a half 

years for those convicted of sending bogus notices demanding 

money to register under the Data Protection Act 1998.  

For more information, contact Ann Bevitt at abevitt@mofo.com

Privacy Report
Continued from Page 3
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SUpreMeS tO decide key Fcra iSSUe

Oral argument was held in January before the United States 
Supreme Court in two consolidated FCRA cases: Safeco v. 
Burr, 06-84, and Geico v. Edo, 06-100. The cases, of intense 
interest to both business and consumer groups, arise out of the 
Ninth Circuit and its definition of what constitutes a “willful 
violation” of the Fair Credit Reporting Act’s consumer notice 
requirements. The industry contends the Ninth Circuit’s defi--
nition is too broad and encourages frivolous and costly class 
action lawsuits. Naturally, consumer groups and the plaintiffs’ 
bar disagree, contending that the more restrictive standards 
advocated by business interests will stifle both private attorney 
general suits and government enforcement activities. The U.S. 
Solicitor General and the FTC back the Ninth Circuit and 
consumer groups on this one. Stay tuned for a report on the 

Court’s decision. 

For more information, contact Beth Brinkmann at 
bbrinkmann@mofo.com.

FaMcO FallOUt

In December, the Ninth Circuit issued its opinion in Henry v. 
Lehman Commercial Paper, Inc., 471 F.3d 977 (9th Cir. 2006), 

a consolidated appeal addressing two class actions litigated in 

connection with the bankruptcy proceedings of First Alliance 

Mortgage Company. The Ninth Circuit affirmed the jury’s 

verdict that Lehman, First Alliance’s lender and underwriter 

of its securitized debt, aided and abetted First Alliance’s fraud 

on consumers. However, on the borrowers’ and bankruptcy 

trustee’s consolidated actions to subordinate Lehman’s $77 

million in secured debt to the borrowers damaged by First 

Alliance’s fraud and other general unsecured creditors, the 

Ninth Circuit affirmed the trial court’s holding denying the 

trustee’s requested relief. Notwithstanding the jury’s findings 

that Lehman had aided and abetted First Alliance’s fraud, the 

Ninth Circuit agreed with the trial court’s finding that there 

was no evidence that Lehman’s misconduct had been done in 

contemplation of a bankruptcy petition by First Alliance, and 

that Lehman had done nothing to better its position vis-à-vis 

any other creditor.  

For more information, contact Eric Olson at eolson@mofo.com.

Creditor’s Rights and Bankruptcy

Continued on Back Page

a loan repeatedly in order to charge high points and fees each 
time the loan is refinanced, and engaging in fraud and decep--
tion to conceal the true nature of the loan obligation or ancillary 
product from an unsuspecting or unsophisticated borrower. The 
letter reaffirmed that the above activities are inconsistent with 
safe and sound lending, and reiterated that the FDIC will use 
“vigorous safety and soundness and compliance examinations 
and enforcement, industry outreach and adult financial educa--
tion programs” to address predatory lending issues. A copy of 
the FDIC’s supervisory policy letter can be found at http://www.

fdic.gov/news/news/financial/2007/fil07006a.html. 

For more information, contact Michael Agoglia at  
magoglia@mofo.com.

cOUntrywide SettleS hMda-BaSed inqUiry

New York’s inquiry into Countrywide Financial Corp.’s fair 
lending practices has been settled with Countrywide’s agree--
ment to set up a $3 million consumer education fund and 
other reforms. The inquiry was initiated by then-A.G., now-
Governor Elliot Spitzer after publication of the 2004 HMDA 
(Home Mortgage Disclosure Act) data disclosures showed that 
African-American and Latino customers were more likely than 
others to receive high-priced loans. Spitzer’s investigation of 
Countrywide is part of a broader investigation into pricing dif--
ferentials disclosed by the 2004 HMDA data. Several national 
banks, including Citigroup, HSBC, and Wells Fargo, have suc--

Mortgage Report
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Ahead of the Summons
Continued from Page 3

SUBpriMe StUrM Und drang

Sharpen your knives. The subprime mortgage market, which 
has helped fuel the economy and put 2 million families into 
homes over the last five years, is under attack.

In March, the Federal Financial Institution Regulatory Agencies 
(OCC, FRB, FDIC, OTS, and NCUA) issued for comment 
a proposed “Statement on Subprime Mortgage Lending.” It is 
intended to enlarge upon the September 2006 “Interagency 
Guidance on Nontraditional Mortgage Product Risks,” which 
was limited to the risks posed by “Interest-Only Mortgages” 
and “Payment Option ARMs.” The new Statement applies the 
same principles more broadly to subprime ARM products. In 
particular, an institution’s analysis of a borrower’s repayment 
capacity should include an evaluation of the borrower’s ability 
to repay the debt by its final maturity at the fully indexed rate, 
assuming a fully amortizing repayment schedule. 

The market has responded with turbulence. Market jitters 
caused risk premiums on the bonds of the major Wall Street 
financial investors to widen substantially in March, ditto the 
credit-default swaps (these measure the cost of credit protec--
tion). Originations of subprime mortgages are expected to 
decline 30-35% this year from 2006, when they comprised 
$600 billion, or about one-fifth of the total mortgage market. 
Delinquencies are also expected to soar on the once-popular 
“2/28” loans—these carry fixed rates for two years and then 
reset to a rate that floats with the market—as some borrow--
ers’ monthly payments jump 50% or more. It didn’t help 
things that, in early March, New Century Financial Corp. 
announced it is the subject of a criminal investigation by the 
U.S. Attorney into its accounting and securities trading.

The new Statement will be open for comment for 60 days. 

For further information, contact Joe Gabai at jgabai@mofo.com.

Made in Japan

Consumer class actions may soon be coming to Japan. The 
Japanese Consumer Contract Act (“CCA”) was amended in 
May 2006 (effective June 2007) to provide for a limited class 
action-type mechanism for consumer litigation. The CCA as 

originally enacted provides consumers with relief from uncon--
scionable contract terms. Specifically, the CCA sets forth condi--
tions under which a consumer may avoid contractual obligations 
and under which certain limitations of liability are unenforce--
able. However, only consumers who suffer direct injury have 
standing to seek injunctive relief. The 2006 amendments, add 
a mechanism to permit consumer group litigation (shouhisha 
dantai soshou) by which certain consumer groups accredited by 
the Prime Minister of Japan also have standing to seek injunc--

tive relief to protect consumers from violations of the CCA.

For more information, contact Daniel Levison at  
dlevison@mofo.com. 

FireSide chat

In January, the California Supreme Court heard oral argument 

in a potentially important class action case that snuck under ev--

eryone’s radar. The case is called Fireside Bank v. Superior Court, 

No. S139171, and it involves the issue of “one-way interven--

tion.” By that rule, a trial court in a class action case must first 

decide class certification before issuing a decision on the merits. 

This is to protect the due process right of defendants and is 

universally followed. Except it wasn’t followed in the trial court 

below, yet the Court of Appeal said that didn’t matter.

Without this rule, plaintiffs can “game” the system. In a case 

that might otherwise qualify as a class action, plaintiffs could 

instead bring several individual actions, each in a different 

court, lose all but one, then from that single victory amend 

the complaint to assert the claim on behalf of a class of claim--

ants. The hapless defen dant, guilty of nothing more than as--

suming that only a small amount of money was at stake, could 

find itself having to defend a class action that it has already 

“lost”—despite winning every case except that one. 

It is at one’s own peril that outcomes can be predicted from 

oral argument, but it seemed to our observers that the Supreme 

Court wasn’t quite ready to jettison the rule. Watch this space. 

We should have a ruling by late March. 

For more information, contact Will Stern at wstern@mofo.com. 
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cessfully argued in federal court in New 
York, with full backing of the OCC, 
that they are shielded from scrutiny by 

state regulators. 

For more information, contact Michael 
Agoglia at magoglia@mofo.com.

cOUntrywide cleared 

More on the Countrywide front. In 
our last few issues, we have reported on 
some of the increased RESPA scrutiny 
various lending practices involving affili--
ates or subsidiaries have received from 
courts and regulators. In late December, 
the U.S. District Court, S.D. Georgia, 
cleared Countrywide of allegations that 
it had been “kicking back” a portion 
of the plaintiffs’ loan settlement fees to 
a subsidary that provided credit report 
services in those loan transactions. The 
court granted Countrywide summary 
judgment, holding that the fees charged 
for the credit report services were bona 
fide compensation under RESPA’s safe 

harbor provisions. See Price v. Landsafe 
Credit, Inc., No. CV205-156, 2006 
U.S. Dist. LEXIS 92909 (S.D. Ga. 
Dec. 22, 2006).

For more information, contact Michael 
Agoglia at magoglia@mofo.com.

 “charM” thOSe BOrrOwerS

The Fed recently issued a revised 
CHARM booklet—that is, the 
Consumer Handbook on Adjustable-
Rate Mortgages—for distribution to 
new borrowers. Reg Z requires that the 
CHARM booklet, or a suitable substi--
tute, be provided to consumers with 
every adjustable rate mortgage. Lenders 
must begin using the revised booklet 
by October 1, 2007. The English-lan--
guage version of the booklet is available 
on the Internet at http://www.federal--
reserve.gov/pubs/arms/arms_english.
htm. The Spanish-language version is 
forthcoming. 
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