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and, in transactions involving regulated industries (e.g.,
energy, public utilities, gaming, insurance, telecommunications, financial institutions, and defense contracting),
prepare for an additional layer of approvals.
• Tax Considerations. Tax issues are critical to structuring the transaction. Non-U.S. acquirers contemplating
a dividend stream flowing from the U.S. target should
structure with a view toward withholding tax requirements and should consider the possibility of utilizing a
subsidiary located in a country that has a favorable tax
treaty network or other tax attributes that will minimize
the taxes imposed on the dividends as they cross borders.
The proportion of debt and equity will be important
from a tax perspective, as will be obtaining U.S. interest deductions on acquisition indebtedness. In tax-free
(stock-for-stock) acquisitions, special rules applicable to
foreign acquisitions may be relevant.
• Disclosure Obligations. How and when an acquirer’s
interest in the target is publicly disclosed should be carefully controlled and thought through, keeping in mind
the various ownership thresholds that trigger mandatory disclosure under Schedule 13D of the securities
law, and regulatory agency rules such as those issued
by the Federal Reserve Board, the Federal Energy Regulatory Commission, and the Federal Communications
Commission. While the Hart-Scott-Rodino Antitrust
Improvements Act does not require disclosure to the
general public, the rules do require disclosure to the
target’s management before relatively low ownership
thresholds can be crossed
• Market Players. An advance understanding of the roles of
arbitrageurs, hedge funds, institutional investors, private
equity funds, proxy voting advisors and other market players — and their likely views of the anticipated acquisition
attempt — can be pivotal.
• Corporate Governance and Securities Law. U.S. securities and corporate governance rules can be troublesome
for non-U.S. acquirers who will be issuing securities that
will become publicly traded in the U.S. as a result of an
acquisition. SEC rules, the Sarbanes-Oxley Act and new
requirements recently adopted by stock exchanges should
be evaluated to ensure compatibility with home country
rules and that the non-U.S. acquirer will be able to comply.
Rules relating to director independence, internal control
reports and loans to officers and directors, among others,
can frequently raise issues for non-U.S. companies listing
in the U.S.
• Antitrust issues. To the extent that a non-U.S. acquirer
directly or indirectly competes or holds an interest in a
company that competes in the same industry as the target
M&A Lawyer

company, antitrust concerns may arise either at the federal
agency or state attorneys general level. Although less
typical, concerns can also occur if the foreign acquirer
competes either in an upstream (e.g., major input) or
downstream market with the target.
• Financing. The possible advantages of accessing the U.S.
capital markets to finance a transaction should be considered. The U.S. markets may offer more favorable terms
than home country markets if U.S. lenders have a better
understanding of the target’s businesses and markets or
are otherwise more comfortable with the deal.

Good News, Bad News, or
No News? The U.S. Antitrust
Enforcement Agencies’
Commentary on the Horizontal
Merger Guidelines
By W. Stephen Smith & Jeff Jaeckel
W. Stephen Smith (ssmith@mofo.com) is a partner at Morrison & Foerster
LLP and co-chair of the firm’s Antitrust Practice Group. Jeff Jaeckel
(jjaeckel@mofo.com) is an associate at Morrison & Foerster LLP.

The most common question merging companies ask their
antitrust lawyers is: “Will the antitrust enforcement agencies care
about our transaction?” For nearly 40 years, the agencies have
sought to answer this question through merger guidelines and,
to a lesser extent, through court filings in merger enforcement
actions and speeches concerning those actions. In recent years,
the agencies have also begun issuing statements explaining why
they chose not to challenge certain mergers.1
Consistent with this trend, the Department of Justice
(“DOJ”) and Federal Trade Commission (“FTC”) recently issued
a joint 60-page Commentary2 on the agencies’ application of
their merger guidelines since 1992. In short, the Commentary:
• Provides additional guidance on the agencies’ approach to
merger enforcement, but is not fully illuminating because
it focuses far more on mergers the agencies successfully
challenged than on those they chose not to challenge.
• Underscores the continuing tension between providing
business with greater guidance and providing merging
parties and courts with statements that could be used
against the agencies in litigation. The agencies are reticent to provide greater predictability at the expense of
enforcement flexibility.
• Breaks no new ground for those who regularly toil in the
antitrust field, but provides confirmation of the agencies’
current practice with respect to some important issues.
© 2006 West Legalworks
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Without question, the Commentary will soon become a de
facto component of the agencies’ merger guidelines, and
the substantive elements of the Commentary will therefore
become an important part of the agencies’ antitrust review and
enforcement process.

Purpose of the Commentary
The agencies’ effort to provide business and counsel with
insight into the exercise of its prosecutorial discretion in
merger enforcement began with DOJ’s 1968 Horizontal Merger
Guidelines. Since that time, the agencies have revisited the merger
guidelines every 10 to 14 years. In 1982, DOJ issued a radically
different set of merger guidelines, and in 1992 the DOJ and FTC
jointly issued yet another, more modest, revision.3
Although fourteen years have now passed since the
agencies issued the 1992 Horizontal Merger Guidelines (the
“Guidelines”), the agencies concluded there was no need for a
significant revision of the Guidelines. The agencies conducted
a three-day workshop in February 2004 to examine whether the
current analytical framework for evaluating M&A transactions
serves the dual purpose of (a) reaching the correct enforcement decisions, and (b) providing antitrust practitioners and
interested parties will appropriately clear guidance regarding
the substantive principles the agencies consider in making
enforcement decisions. Workshop participants generally agreed
that the analytical framework set out in the Guidelines is effective
in yielding the right results in individual transactions and in
providing advice to parties considering an M&A transaction.
While the agencies concluded that a substantive revamping of the Guidelines is neither necessary nor appropriate,
they nonetheless took note of the perceived complexity of
the Guidelines and concluded that the business community
and antitrust practitioners would find useful and beneficial
an explication of how the agencies apply the Guidelines in
particular circumstances.
The agencies’ Commentary is an attempt to provide practical
guidance regarding the application of the Guidelines, without
making any change in the substantive legal or economic principles set forth in the Guidelines. To accomplish this purpose,
the agencies organized the Commentary as essentially an
“annotation” to the principal sections of Guidelines, complete
with a narrative explanation of the manner in which the agencies
apply the respective sections of the Guidelines and reference to
outcomes of previous FTC and DOJ merger investigations.

What’s New in the Commentary
Bad News. The Commentary is largely devoted to explaining
why the agencies rejected arguments in favor of mergers. Of the
77 cases discussed, 52 involved transactions that the agencies
opposed (or approved subject to a consent decree). While the
points discussed in the Commentary are familiar to experienced
antitrust counsel, the agencies emphasized the following:
• Less Focus on Market Definition. The Commentary may
begin an effort by the agencies to deemphasize incrementally the significance of “market definition” in the
application of the antitrust laws to a proposed merger.
© 2006 West Legalworks

The Guidelines suggest a linear analytical process, where
definition of the affected product and geographic markets
is a critical first step with enormous impact on all other
areas of merger analysis. In antitrust litigation, the definition of the market is often outcome determinative, as
market definition will determine to a significant degree
how many competitors exist within the affected market,
the shares of the competitors, and the likelihood of new
entry. Market definition has often been the agencies’
Achilles heel in merger cases the agencies have litigated
and lost.4
In the Commentary, the agencies appear to step away from
the Guidelines’ emphasis on market definition analysis:
First, the agencies say that market boundaries often are
not precise or rigid, and assert that imprecise markets
can be sufficient for determining whether a transaction
may lessen competition.
Second, the agencies explain that market definition may
play a lesser role in transactions where the competitive
effects are clear in the absence of a traditional market
analysis. In this context, the agencies suggest that market definition may be less critical in transactions where
empirical data can be used to show clear competitive
effects.
Third, the agencies suggest that they may treat individual
bidding situations as distinct relevant markets when analyzing the competitive effects of transactions involving
certain types of complex and customized products that
are purchased through an auction or bidding process.
Although the agencies have not relied on this theory
in any litigated merger challenge, the Commentary
describes a number of transactions in which the agencies sought and obtained consent decrees based upon a
theory that the transaction at issue would substantially
lessen competition in individual bid markets.5
• Continued Skepticism of Entry and Repositioning. Like
market definition, entry plays a key role in antitrust
litigation, including merger litigation. After a series of
litigation losses in the 1980s, the agencies raised the bar
in the 1992 Guidelines, requiring merging parties to make
more detailed showings to support an argument that
entry would deter or defeat a merger’s anticompetitive
effects.
The Commentary suggests that the agencies still harbor
a high degree of skepticism with respect to entry arguments, and the Commentary appears to suggest that
entry often will not, in the agencies’ view, be sufficient
to prevent anticompetitive effects in mergers involving
consumer products. In particular, the Commentary states
that “[t]he agencies commonly find that proposed mergers
involving highly differentiated consumer products would
not attract the entry of new brands because entry would
not be profitable at pre-merger prices.”6
The Commentary also strongly suggests that the agencies
do not generally consider repositioning by non-merging
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firms to be a sufficient mitigating factor in transactions
involving differentiated consumer products. The Commentary states that the agencies “rarely find evidence that
repositioning would be sufficient to prevent or reverse what
otherwise would be significant anticompetitive unilateral
effects from a differentiated products merger.”7
• No 35% Safe Harbor. Although the Guidelines do not
contain an express “safe harbor” provision for transactions between firms with a combined market share of
less than 35%, the agencies stated in the Guidelines that
they generally do not consider unilateral anticompetitive
effects to be likely unless the merging firms’ combined
share exceeds 35%. The agencies use the Commentary
to deemphasize the significance of the 35% market share
threshold and expressly state that the Guidelines do “not
establish a special safe harbor applicable to the Agencies’
consideration of possible unilateral effects.”8 In particular,
the Commentary states that “[c]ombined shares less than
35% may be sufficiently high to produce a substantial
unilateral anticompetitive effect if the products are differentiated and the merging products are especially close
substitutes or if the product is undifferentiated and the
non-merging firms are capacity constrained.”9
Good News. The Commentary also contains some good
news for merging parties. Specifically, the agencies confirmed
the following principles:
• “Four to Three” is Often Acceptable. The agencies have
previously suggested that they are generally quite concerned about coordinated anticompetitive effects resulting
from mergers that reduce the number of competitors in
a market from four to three. The Commentary is more
equivocal, stating that “when the evidence does not show
that the merger will change of the likelihood of coordinate
among the market participants or of other anticompetitive
effects, the Agencies regularly close merger investigations,
including those involving markets that would have fewer
than four firms.”10
• Unilateral Effects Analysis is Tailored to the Market.
The 1992 revision to the Merger Guidelines introduced
to the agencies’ merger analysis the concept of unilateral
anticompetitive effects, and unilateral effects theories
have played a significant role in a majority of merger
investigations since that time. Although the Guidelines
describe the general unilateral effects analysis, the agencies
have not provided significant information concerning the
methods they use to analyze possible unilateral effects in
particular cases. The Commentary provides significant
additional and sophisticated insight into this issue and
describes in detail the agencies’ approach to analyzing
possible unilateral anticompetitive effects in a number
of specific industries and market conditions, including
consumer products industries, markets characterized by
homogenous goods, markets characterized by auction
sales, and bidding markets involving highly specialized
or custom products.
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• Efficiencies Have a Greater Role. Although the Guidelines
recognize that pro-competitive efficiencies should be an
important part of an integrated merger analysis, the agencies have said and done little in the past to suggest that
they take efficiency claims seriously. As a result, parties
to M&A transactions often have opted not to make rigorous efficiency presentations. The Commentary, however,
references specific investigations in which the agencies
credited efficiency claims and may therefore encourage
parties going forward to devote the resources necessary to
develop and document appropriate efficiency arguments.
Finally, the Commentary makes clear that the agencies’
consideration of efficiency claims is broader than the
Guidelines suggest; the agencies acknowledge for the first
time that “out-of-market” efficiencies and fixed cost savings are potentially significant to the overall analysis.11
No News. Finally, the Commentary reaffirms the following
long-standing guideposts of the agencies’ merger analysis:
• Customer Testimony is Critically Important. The Commentary identifies the types of evidence most likely to be
useful in a merger investigation and discusses the specific
uses of such evidence. For example, the agencies use the
Commentary to reaffirm the heavy reliance they place
on information provided by customers and state that
“[c]ustomers typically are the best source, and in some
cases may be the only source, of critical information on
the factors that govern their ability and willingness to
substitute in the event of a price increase.”12 This emphasis
is notable in light of two recent losses in merger challenges
by the FTC and DOJ in which federal courts questioned
the probative value of customer testimony.13
• Empirical Data is Increasingly Important. The Commentary acknowledges and provides numerous examples of
the agencies’ ever-increasing use of empirical data and
econometric analysis in merger investigations. The Commentary makes notable reference to retail scanner data and
so-called “natural experiments” involving previous market
disruptions as the types of empirical evidence that the
agencies generally consider to be particularly significant in
analyzing the likely competitive effects of a transaction.
• HHI Thresholds Generally are Not Meaningful. The
Guidelines set out general market concentration thresholds
based upon the Herfindahl-Hirschman Index (“HHI”),
that the agencies use to determine whether a proposed
transaction requires detailed investigation. In practice, it
has become increasingly clear that the agencies generally
do not place meaningful weight on the HHI thresholds.
The agencies confirmed this in 2003 and 2004 by releasing merger challenge data that documents the fact the
agencies have often not challenged transactions that fall
well outside the HHI zones set forth in the Guidelines.14
The agencies confirm in the Commentary that the HHI
thresholds are “but a ‘starting point’ for the analysis.”15
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Greater Transparency in Antitrust Enforcement:
The Next Step
The Commentary is notable for the agencies’ willingness to
further explain the Guidelines and provide specific examples
from recent enforcement activities involving application of discrete principles from the Guidelines. This approach is consistent
with the agencies’ objective of providing greater transparency
and predictability in merger enforcement, and reflects a positive
trend in agency practice. As such, the Commentary will provide
affirmative, albeit modest, assistance to companies and their
counsel in evaluating antitrust risk and navigating the antitrust
approval process.
The agencies next step in improving the transparency of the
merger review process should be to consistently issue statements
explaining why they chose not to oppose those transactions that
were subject to detailed investigation and review. This would
provide merging parties and their counsel with a new, and more
informative, commentary on the agencies’ application of the
Merger Guidelines.
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Qualcomm Settlement Highlights
Antitrust “Gun Jumping” Risk in
M&A Transactions
By Michael H. Byowitz and Nelson O. Fitts
Michael H. Byowitz (MHByowitz@wlrk.com) is a partner and head
of the antitrust department at Wachtell, Lipton, Rosen & Katz in New
York City. Nelson O. Fitts (NOFitts@wlrk.com) is an associate in the
department.

On April 13, 2006, the Antitrust Division of the U.S. Department of Justice (“DOJ”) brought a federal lawsuit against Qualcomm Inc. and its subsidiary, Flarion Technologies, charging that
Qualcomm had obtained operational control of Flarion before
observing statutory pre-merger waiting period requirements,
thereby prematurely assuming beneficial ownership in violation
of the Hart-Scott-Rodino Antitrust Improvements Act of 1976.1
The case was simultaneously settled, with Qualcomm agreeing
to pay a $1.8 million civil penalty.2 The DOJ’s enforcement action
and the substantial fine highlight the potential antitrust “gun
jumping” risks of highly restrictive interim operating covenants
and excessive pre-closing coordination between parties to a
merger or acquisition agreement.
On July 25, 2005, Qualcomm agreed to acquire one of its
competitors, Flarion, for $600 million. The parties filed the
necessary notifications under the HSR Act in August, and the
DOJ opened a substantive investigation of potential antitrust
issues in the underlying transaction. The DOJ issued formal
requests for additional information and documents (commonly
known as “Second Requests”) on September 19, 2005, further
extending the waiting period under the HSR Act. Ultimately
the DOJ allowed the waiting period to expire on December 23,
2005, so that Qualcomm and Flarion consummated their merger
in January 2006. Flarion is now a wholly owned subsidiary of
Qualcomm.
The HSR Act requires that parties to certain mergers and
acquisitions notify the federal antitrust agencies and observe
statutory waiting periods, during which the parties are prohibited from consummating proposed transactions or transferring
beneficial ownership of the companies or assets at issue.3 As
made clear by the rules issued under the HSR Act and their
published bases during the administrative rulemaking process,
the touchstone of “beneficial ownership” is not merely the
formal acquisition of voting securities or assets: it is a concept
“determined in the context of particular cases with reference
to the person or persons that enjoy the indicia of beneficial
ownership.”4 The Act is intended to allow the antitrust agencies
an opportunity to review notifiable acquisitions and evaluate
their potential competitive effects before the parties combine
the underlying businesses.
The DOJ maintained that during the five months between
execution of the merger agreement and expiration of the HSR
Act waiting period, Qualcomm assumed operational control
of Flarion through both overly restrictive interim operating
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