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Second Circuit 
Holds That 
Traditional 
Principles of 
Property Law 
Apply to Social 
Media Accounts

Issues surrounding ownership 
of social media accounts have 
been in the spotlight since the 
beginning of social media.1 Just 
last July, we reported on how 
a bankruptcy court in Florida 
forced the founder and former 
CEO of Bang Energy to delete 
disparaging comments from his 
Instagram account and ultimately 
ruled that the company owned 
the Instagram, TikTok, and X (for-
merly Twitter) accounts at issue.2 
Prior to the Bang case, a number 
of other cases addressed these 
issues, with varying results, which 
is unsurprising given the varying 
facts around creation and use of 
social media accounts by busi-
nesses and business professionals.3

Here, we are looking at a recent 
Second Circuit case, JLM Couture, 
Inc. v. Hayley Paige Gutman, No. 
21-2535 (2d Cir. 2024), where a 
fashion designer and her former 
employer wrestled over owner-
ship of Instagram and Pinterest 
accounts that the fashion designer 
created and used for both business 
and personal brand purposes.

Background
In July 2011, JLM Couture, Inc. 

engaged Hayley Paige Gutman to 

design a line of bridal wear. The 
employment contract included 
several restrictions on Gutman, 
including that: (a) Gutman would 
not use her name in commerce 
once JLM registered it as a trade-
mark; (b) certain broad catego-
ries of Gutman’s work would 
be JLM’s property as works for 
hire; and (c) she would abide by 
certain noncompete, nonsolicit, 
and nondisclosure obligations 
during the term of the contract 
and for five years thereafter. JLM 
and Gutman agreed to extend 
the contract through August 1, 
2022, but, following further nego-
tiations in 2019, failed to agree on 
any further extensions. Following 
the breakdown in negotiations, 
Gutman changed the passwords 
to her Instagram and Pinterest 
accounts, refused to give JLM 
access to the accounts, and noti-
fied JLM that she would no longer 
post JLM-related content to the 
accounts. JLM then sued Gutman 
for, among other things, breach of 
contract, conversion, and trespass 
to chattels based on Gutman’s 
taking control of the accounts.

Gutman personally created 
both accounts in 2011 and 2012, 
using her own name as a handle 
and with her personal contact 
information. JLM did not require 
Gutman to open the accounts, 
although JLM argued that she 
had created them within the scope 
of her employment. The district 
court agreed that Gutman created 
the accounts to showcase JLM’s 
products, which she featured in 
her earliest posts, interspersed 
with posts of a more personal 
nature. Over time, the accounts 

became more JLM-focused, fea-
turing product pictures and JLM 
event information. In addition, 
the accounts’ messaging features 
were used to respond to sales 
inquiries. Notably, other JLM 
employees had access to manage 
the accounts.

Prior to this appeal, the case 
had already gone through a 
series of decisions and appeals, 
resulting in a preliminary 
injunction that, among other 
things, gave JLM control of the 
accounts and enjoined Gutman 
from competing with JLM 
until the end of the contract 
term in 2022. When Gutman 
posted teasers to the Instagram 
account about her new bridal 
brand, the district court held 
her in contempt, ordered her 
not to post any “similar con-
tent,” and assessed a $5,000/day 
penalty while she remained out 
of compliance. In this appeal, 
the Second Circuit reviewed 
that contempt order.

Second Circuit 
Decision

Gutman argued, and the 
Second Circuit agreed, that the 
district court was in error to give 
JLM control of the accounts. The 
district court had used a six-fac-
tor test to determine the proper 
owner of a social media account, 
as follows:

1. whether the account handle 
reflects the business or entity 
name;

2. how the account describes 
itself;

3. whether the account was 
promoted on the entity’s 
advertisements or publicity 
materials;

4. whether the account includes 
links to other internet plat-
forms of the entity;
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5. for what purpose the account 
was used, including whether 
it was tied to promotional or 
mission-oriented activities of 
the entity; and

6. whether employees or mem-
bers of the entity had access 
to the account and partici-
pated in its management.

Based on this analysis, the dis-
trict court determined that JLM 
had a “clear likelihood” of success 
on demonstrating that it owned 
the accounts or, even if Gutman 
had title to the accounts, that JLM 
had a “vastly superior” right to 
control the accounts.

The Second Circuit concluded 
that the district court’s use of 
the six-factor test was an error. 
Despite social media being a rela-
tively new technology in the eyes 
of the law, the Second Circuit 
determined that there was no 
reason here to deviate from tra-
ditional principles of property 
law. The Second Circuit noted 
that the district court’s failure to 
start its analysis by looking at 
who owned the accounts at their 
creation was one problematic 
result of this error. The court 
went all the way back to a case 
that most law students read in 
their first-year property law class, 
Pierson v. Post 3 Cai. R. 175, 2 
Am. Dec. 264 (1805), (a case from 
1805 deciding the ownership of 
a fox), among other venerable 
precedents, to spell out the prin-
ciple that the proper ownership 
analysis consists of determin-
ing (a) who owned the property 
originally; and (b) whether those 
rights were later transferred to 
someone else.

The Second Circuit then went 
on to hold that Gutman clearly 
owned the accounts at their cre-
ation if she originally created 
them using her personal infor-
mation and for her personal use 
(a factual issue for the district 

court to decide on remand). If 
Gutman did own the accounts at 
their creation, the next question 
is whether JLM later acquired the 
accounts by operation of the con-
tract. The Second Circuit makes 
clear that this question does not 
turn on whether Gutman assigned 
specific content to JLM under the 
contract, or whether others were 
permitted to assist in managing 
the accounts. In a rebuke to the 
district court, the Second Circuit 
said:

Determining ownership by ref-
erence to such principles would 
promote transfer by surprise and 
complicate contractual arrange-
ments under which an account 
owner might agree to advertise 
another’s goods on his or her 
platform.

The contract allocated owner-
ship of the following materials to 
JLM as works for hire: “designs, 
drawings, notes, patterns, 
sketches, prototypes, samples, 
improvements to existing works, 
and any other works conceived 
of or developed by [Gutman] 
in connection with her employ-
ment with [JLM] involving bridal 
clothing, bridal accessories and 
related bridal or wedding items.” 
(Emphasis added.) The district 
court interpreted the accounts to 
be “other works” under this lan-
guage, and therefore held that 
Gutman had transferred owner-
ship of the accounts to JLM.

The Second Circuit rejected 
the district court’s analysis based 
on ejusdem generis, a general 
principle of contract construc-
tion that requires that general 
terms at the end of a list include 
only objects similar to the spe-
cific items in the list. The Second 
Circuit noted that the listed items 
were all creative materials that 
Gutman might produce in her 
work as a designer, consisting 
primarily of copyrightable subject 
matter. A social media account, 

in contrast, does not share any 
of those attributes. Therefore, the 
Second Circuit instructed the dis-
trict court to reassess the owner-
ship question using the proper 
ownership test and the foregoing 
principles, with the strong infer-
ence that it might then conclude 
that Gutman is the legal owner of 
the accounts.

Conclusion
In Gutman, the Second Circuit 

endorsed a test of social media 
account ownership that is per-
haps not as simple as it seems. In 
broad terms, the Gutman analysis 
requires us to look at who owned 
the account when it was created, 
and then see if it was later trans-
ferred or assigned to someone 
else. Given the court’s reference 
to determination of initial own-
ership by the circumstances of 
its creation, including whether it 
was created for personal use, this 
analysis is inherently fact-driven 
and will likely not have a clean 
answer in a world where influenc-
ers tend to leverage their personal 
lives for business gains.

Notably, the Second Circuit’s 
approach implicitly accepts that a 
social media account is property 
in the first instance, a proposi-
tion that prior courts have not 
always been sure about, even 
though they generally accept the 
principle as a matter of conve-
nience. For example, in In re: Vital 
Pharmaceutical (the Florida bank-
ruptcy case mentioned above), 
the bankruptcy court noted:

Describing a user’s interest in a 
social media account is difficult. 
With respect to some sites, such 
as TikTok and Twitter, a social 
media user’s right to use the plat-
form is defined as a “license.” But, 
in some cases, such as Instagram, 
that right is not defined at all. 
For ease of reference, the Court 
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will refer to “ownership of the 
rights to social media accounts” 
to encompass whatever rights a 
user has—whether it be a license 
or otherwise—to access and use a 
social media account.

Despite these issues, Gutman 
may enable other courts to stream-
line their analysis of these issues. 
While it is not necessarily easy to 
determine whether an account 
was owned by an employee or 
a company at creation, know-
ing that a court will ultimately 
rule on ownership of the account 
according to traditional prin-
ciples of property law should 
enable both employees and com-
panies to enter into employment 
contracts that make ownership 

of social media accounts more 
predictable, by, for example, 
expressly assigning social media 
accounts used for any company 
business to the company (note 
that it would be fairly simple for 
a company to include language 
in its employment contract elimi-
nating the ejusdem generis issue 
described above), implementing 
strict procedures for creation 
of such social media accounts, 
and/or requiring the employee to 
promise to use company-related 
social media accounts only in 
certain ways.
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