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The U.S. is becoming increasingly diverse. In almost every jurisdiction, 
juries also are becoming increasingly diverse. 
 
Does this mean that juries are now more fair, or free of bias? 
 
This article examines implicit bias in jury selection and within juries. It 
concludes that all jurors — even jurors of color — may enter the 
courtroom with biases. 
 
Judges and lawyers must be aware of these biases and address them 
either through jury instruction, challenges for cause, or — if a verdict has 
possibly been tainted with bias — a new trial. 
 
Prosecutor's Activation of Jury's Implicit Bias Causes Washington 
Supreme Court to Vacate Conviction 
 
In January, the Washington Supreme Court in State v. Bagby vacated a 
Black defendant's conviction based on its finding that the prosecutor had 
improperly appealed to jurors' racial bias by continuously referring to 
defendant Tyler Bagby's nationality, despite him being an American 
citizen, and evoking harmful racial tropes.[1] 
 
The court concluded: 

Here, when the prosecutor continuously referred to Bagby's 
nationality, ethnicity, and race, it primed the all-white jury to pay 
more attention to this racial difference, thereby activating any anti-
Black implicit biases they may hold.[2] 

 
The court held that this othering of the defendant denied him a fair 
trial.[3] 
 
This was not the first time the Washington Supreme Court recognized and acted to combat 
the pervasive effects of implicit bias in the legal system. In 2018, it became the first in the 
nation to adopt an "objective observer" test to reduce racial bias in who is selected or 
rejected for jury duty.[4] 
 
The test defines an objective observer as one who is aware "that implicit, institutional, and 
unconscious biases, in addition to purposeful discrimination, have influenced jury verdicts in 
Washington State."[5] For example, the Bagby court asked 

whether an objective observer could view the prosecutor's questions and comments 
as an appeal to jurors' potential prejudice, bias, or stereotypes in a manner that 
undermined the defendant's credibility or the presumption of innocence. 

 
The court has since required the test be used to address bias at different stages of civil and 
criminal cases.[6] 
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These examples highlight the critical need to address how the subconscious may present 
one of the most significant barriers to achieving the impartial jury promised by the 
American justice system. 
 
To make good on that promise, the legal industry must acknowledge the existence of 
implicit bias in jurors and implement ways to combat it. 
 
Benefits of Diverse Juries 
 
The United States population is more diverse than ever.[7] For the first time since 1790, the 
2020 census reported that the nation's white population has declined.[8] Latinos have made 
the largest contributions to population growth, followed by Asian Americans and persons 
identifying as two or more races. [9] 
 
The Pew Research Center has projected that Asians will become the largest immigrant 
group in the United States, surpassing Latinos, by 2055.[10] 
 
As the number of people with different racial and ethnic backgrounds increase, the legal 
system is seeing a much-needed increase in diversity of attorneys, clients, judges, 
witnesses and jurors. Some clients are demanding diversity on their jury trial teams. 
 
By now, the benefits of diversity and nonhomogeneity in the workplace, at school, on 
company boards and in political leadership are largely understood.[11] Diversity of 
individuals helps cultivate diversity of thoughts, ideas and solutions to problems. 
 
The legal system, however, is still working to select jury pools that reflect their diverse 
communities and counties.[12] 
 
The facts are undeniable: diverse juries matter. They review evidence from different 
perspectives and engage in a more detailed discussion of the evidence presented. One study 
found that on average, 

members of diverse juries were nearly 10% less likely to presume the defendant's 
guilt than members of all-white juries [and] deliberated 11 minutes longer, discussed 
more facts about the case and made fewer factual errors than all-white juries.[13] 

These differences are not solely attributed to the behavior of jurors from diverse 
backgrounds. When a jury is more diverse, white jurors act differently, too.[14] 
 
The same study found that when working in a diverse group, white jurors evaluated 
evidence more carefully, exchanged more information and considered a broader range of 
facts before coming to a decision than when they were in an all-white group.[15] 
 
On a wider scale, homogeneous or nonrepresentative juries weaken the perception of 
fairness and legitimacy of the legal system, particularly among members of minority racial 
and ethnic groups. 
 
Diverse juries, on the other hand, boost confidence in the impartiality of the legal system 
and jury verdicts.[16] 
 
What Implicit Bias Is and Why It Matters in the Context of Juries 
 
Achieving an impartial jury is not as simple as selecting more diverse jurors during voir dire. 



Jurors of all backgrounds are affected by implicit bias, which, when left unaddressed, can 
reinforce existing harmful stereotypes. Accordingly, proactive mitigation efforts are 
needed.[17] 
 
The National Institutes of Health defines implicit bias as "a form of bias that occurs 
automatically and unintentionally, that nevertheless affects judgments, decisions, and 
behaviors."[18] 
 
Unlike conscious discrimination, people are often unaware of their implicit biases and how 
they affect their behavior.[19] One might express a sincerely held belief that all people 
should be treated equally regardless of race, but nonetheless exhibit an implicit preference 
for individuals of one race over another.[20] 
 
Take, for example, the COVID-19 pandemic and the resulting increase in anti-Asian bias and 
mistreatment of Asian Americans in the U.S. 
 
The 2022 STAATUS Index, which annually assesses attitudes and stereotypes about Asian 
Americans in the U.S., surveyed 5,113 respondents on race relations in the country and 
found that about 30% of Americans are unaware of increased attacks on Asian Americans or 
instead believe they have decreased, and only 56% of Americans believe that Asian 
Americans are being discriminated against.[21] 
 
Yet anti-Asian hate crimes increased 339% in 2021 compared to 2020, and 1 in 6 Asian 
American adults experienced a hate crime or hate incident in 2021, up from 1 in 8 in 
2020.[22] 
 
This surge in anti-Asian bias during the pandemic has become so pronounced that another 
survey showed that Asian Americans "are more worried about the possibility of being a 
victim of pandemic-related racism than the virus itself."[23] In addition to increased 
violence, STAATUS also found an increase in bias: "Compared to 2021, Americans in 2022 
are more likely to question the loyalty of Asian Americans" and blame them for COVID-19, 
exacerbating stereotype of Asian Americans as perpetual foreigners.[24] 
 
Judges and jurors, while sworn to impartiality, are not immune to implicit biases. One 2009 
survey found that 97% of a group of 36 judges believed they were in the top quartile in 
their ability to avoid racial prejudice when making decisions, which the researchers note 
suggests that judges "might be overconfident about their abilities to control their own 
biases."[25] 
 
Other research indicates that bias exists outside of jurors' awareness. Because jurors may 
"want to promote the veneer of impartiality," they may be unable to admit how bias affects 
their legal judgments.[26] Crucially, "when people feel that they are objective, rational 
actors, they act on their group-based biases more rather than less," often believing that 
their thoughts and beliefs objectively reflect reality.[27] 
 
One area of historical bias has involved large corporations. Many jurors have an implicit — 
or explicit — bias against big companies.[28] 
 
Another area of bias involves law enforcement. Jurors historically tended to side with law 
enforcement when there is a factual dispute between a police officer and a suspect.[29] Due 
to more recent high-profile police shootings, this sentiment has started to shift: A 
substantial number of jurors are now suspicious of law enforcement.[30][31] 
 



Regardless, judges and lawyers have to make their best efforts to identify and excuse jurors 
who have implicit or explicit biases to ensure a fair trial. 
 
Combating Implicit Bias in Juries 
 
To combat implicit bias, courts must first cultivate awareness of it. 
 
Additionally, judicial intervention is necessary to signal to potential jurors and the public the 
judiciary's belief in the importance of addressing implicit bias. This can be done by using 
questionnaires during jury selection, evaluating implicit bias during voir dire and providing 
jury instructions on implicit bias. 
 
Questionnaires 
 
Because implicit biases are, by definition, subconscious, written questionnaires offer a 
private way to bring these biases to the conscious attention of the prospective juror. This 
can improve the ability of those who are selected to combat their own implicit biases in their 
deliberations.[32] 
 
Questionnaires may also enable jurors to be more candid in their response, thus allowing 
attorneys and judges to exclude potential jurors whose biases might interfere with their 
ability to deliberate impartially.[33] 
 
Examples questions include: 

 Do you find people who do not speak English to be more or less credible than people 
who do speak English? 

 Do you find people who speak with a foreign accent to be more or less credible than 
people who speak with an American accent? 

 Do you have strong feelings, positive or negative, about people who do not speak 
English? (or alternatively, insert race or ethnicity as relevant to your case) 

 In general, would you trust the testimony of a witness from China as much as the 
testimony of a witness from the United States? 

 
Questionnaires can also be more open-ended, such as asking whether the juror strongly 
agrees, agrees, neither agrees nor disagrees, disagrees, or strongly disagrees with a 
statement, or asking the juror to rank the credibility of a witness who does not speak 
English on a scale of 1-10.[34] Jurors may reveal more about their implicit biases when 
allowed to answer on a sliding scale rather than providing a simplistic yes or no response. 
 
Voir Dire 
 
Voir dire provides a unique opportunity for judges and attorneys to question potential jurors 
about their implicit biases.[35] During voir dire, attorneys and judges should follow up with 
jurors individually about their questionnaire or oral responses and, per the American Bar 
Association, 



discover, with the prospective juror, what life experiences and attitudes, if any, may 
implicitly affect how that juror might view the evidence and the law in the case.[36] 

 
Questions that are overtly directed at detecting prejudice may sometimes fail to pick up on 
a juror's implicit biases, so it may be more helpful to ask questions targeted at a juror's 
personality, attitude and behaviors.[37] Questions assessing a juror's openness to 
experience, agreeableness and social tendencies, for example, may provide additional 
context to a juror's background and potential biases.[38] 
 
While revealing explicit bias during voir dire can, of course, be challenging, given the social 
pressure potential jurors face when being questioned in a courtroom surrounded by their 
peers, asking open-ended questions and being mindful of nonverbal as well as verbal 
responses can help uncover hidden biases in jurors.[39] 
 
Many judges also bring prospective jurors to sidebar or the court's chambers to follow up on 
certain voir dire responses and encourage candor. The American Bar Association has a list of 
recommended questions with this very goal, which includes suggestions like: 

 "Where did you grow up? What was it like growing up there?" 

 "What (other) experience have you had with persons of different races/ethnicities, 
with disabilities (mental or physical) or other groups (as may be appropriate to the 
case)?" 

 "What, if anything, do you know about implicit or unconscious bias?"[40] 

 
Jury Instructions 
 
Jury instructions provide a further opportunity for the court to address implicit bias in the 
jury deliberation process. Fairness or implicit bias instructions are now proposed in some 
states' model jury instructions and codes of civil procedure.[41] 
 
As the American Bar Association notes, jury instructions should "make jurors aware of the 
possible influence of implicit, unconscious associations," and caution them to decide a case 
on the evidence presented, not on biases.[42] 
 
Jury instructions, such as the following drafted and used by retired Judge Mark Bennett of 
the U.S. District Court for the Northern District of Iowa, provide helpful guidance: 

Do not decide the case based on "implicit biases." As we discussed during jury 
selection, everyone, including me, has feelings, assumptions, perceptions, fears, and 
stereotypes, that is, "implicit biases," that we may not be aware of... . Because you 
are making very important decisions in this case, I strongly encourage you to 
evaluate the evidence carefully and to resist jumping to conclusions based on 
personal likes or dislikes, generalizations, gut feelings, prejudices, sympathies, 
stereotypes, or biases.[43] 

 
An Imperative Need to Combat Implicit Bias in the Legal System 
 
Implicit bias in jurors can be significantly harder to detect than overt or explicit biases. But 
because the "ability of the decision maker to de-categorize and steer clear of group 



stereotypes and associations, however it is achieved, will likely make for a more fair 
decision," it is imperative for the judicial system to address and find ways to combat the 
influence of implicit bias in jury decisions.[44] 
 
The first step is to acknowledge that it exists. 
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