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INTRODUCTION

In Salzberg v. Sciabacucchi! the Delaware Supreme Court
recently reversed a lower court decision and upheld the validity
of federal forum selection provisions in corporate charters — that
is, provisions requiring shareholders to bring claims under the
Securities Act of 1933 in federal court.

This means that federal forum provisions may become a
powerful new tool for public companies seeking to limit the risk
of facing multiple identical shareholder class actions in different
jurisdictions.

While it is now clear that FFPs are valid under Delaware law, these
provisions will effectively limit duplicative state-court litigation
only if other courts — particularly state courts in New York and
California, where the majority of state-court Securities Act cases
are filed — enforce them.

As discussed below, these provisions should be enforced because
neither corporations nor their shareholders benefit from wasteful,
duplicative litigation of identical claims in multiple jurisdictions.

BACKGROUND: THE PRINCIPAL FEDERAL LAWS
GOVERNING SECURITIES LITIGATION

Enacted in the wake of the Great Depression “to promote honest
practices in the securities markets,” the Securities Act and the
Securities Exchange Act of 1934 provide the legal basis for the vast
majority of federal securities claims.?

At issue here is the Securities Act, which was enacted to regulate
securities offerings such as initial public offerings.

It created private rights of action for misstatements in connection
with securities offerings, provided for concurrent federal and state
jurisdiction over such claims, and barred removal to federal court
of claims filed in state court.? “So if a plaintiff chose to bring a 1933
Act suit in state court, the defendant could not change the forum.”

In the years after Congress enacted the Securities Act and the
Exchange Act, federal securities class action litigation proliferated.
In an effort to curb “abuses of the class-action vehicle in litigation
involving nationally traded securities,” Congress adopted the
Private Securities Litigation Reform Act in 1995.°
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In general, the Reform Act made it more difficult to pursue
securities class actions.

It created a safe harbor for forward-looking statements, imposed
new restrictions on the selection and compensation of lead
plaintiffs in federal securities class actions, imposed heightened
pleading standards for federal securities fraud claims, and
implemented a stay of discovery pending the resolution of motions
to dismiss federal securities claims.

As the Sciabacucchi court recognized, however, the Reform Act

"had an unintended consequence: It prompted at least some
members of the plaintiffs’ bar to avoid the federal forum altogether.

Rather than face the obstacles set in their path by the [Reform
Act], plaintiffs and their representatives began bringing class
actions under state law, often in state court.”®

Parallel federal and state court class actions
asserting the same claims “run completely
counter to the efficiency rationale of the
class action.”

In response, Congress passed the Securities Litigation Uniform
Standards Act in 1998, which precludes class actions based
on state law that allege an “untrue statement or omission of a
material fact” in connection with the purchase or sale of a covered
security from being brought by a private party in either state or
federal court.”

SLUSA also provided that “[a]ny covered class action brought in
any state court involving a covered security ... shall be removable
to the federal district court.”®

THE GROWTH OF PARALLEL SECURITIES ACT CLASS
ACTIONS

In the years after Congress enacted SLUSA, a split of authority
developed over the application of the statute’s removal provision
to Securities Act class actions filed in state courts. Most federal
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courts determined that SLUSA's removal provision permitted
removal of Securities Act class actions.?

But a minority of federal courts, particularly federal district
courts in California, held that the Securities Act’s bar on
removal to federal court survived SLUSA and remanded
Section 11 cases to state court.™

Relying on this California authority, securities plaintiffs’
lawyers increasingly brought Securities Act class actions in
California state courts."

The Supreme Court resolved the split in authority about
whether Section 11 cases were removable to federal court
in its 2018 decision in Cyan Inc. v. Beaver County Employees
Retirement Fund.

[t held that federal and state courts retain concurrent
jurisdiction over Securities Act claims and that Securities Act
claims filed in state court are not removable to federal court."”

The consequences of Cyan have been stark — the number of
Securities Act class actions filed in state court has skyrocketed,
as has the number of cases involving parallel filings in both
state and federal courts.

Between 2010 and 2018, an average of 12 Securities Act class
actions were filed annually in state court and, on average,
seven of those involved parallel filings in both state and
federal court.”

By contrast, in 2018, 32 Securities Act class actions were
filed in state courts and 16 of those involved parallel state
and federal court filings." In 2019, there were 49 state-court
Securities Act class action filings, with 22 involving parallel
state and federal court filings.”

Parallel state and federal Securities Act class actions are
substantially more burdensome and expensive than suits
filed in only one forum.

While there are established mechanisms for coordinating
multiple related federal actions — including venue motions,
the federal multi-district litigation provisions, and the Reform
Act’s lead plaintiff provisions — no similar mechanisms exist
to coordinate parallel state and federal court proceedings (or
parallel proceedings in multiple states’ courts).

Defendants may seek to stay later-filed cases in favor of the
first-filed case, but some state courts have declined to stay
later-filed cases in favor of earlier-filed federal court cases.™

State courts are particularly reluctant to defer to parallel
federal cases when the state court cases are more advanced,
which frequently occurs because state court cases may
proceed while the Reform Act’s lead plaintiff provisions play
out in federal court.”

While duplicative federal and state court litigation imposes
substantial burdens on corporate defendants, there is no
concomitant benefit to shareholders from parallel class

actions. Ultimately, putative class members in a Securities
Act class action can obtain only one recovery.

Indeed, parallel federal-court and state-court class actions
asserting the same claims “run completely counter to the
efficiency rationale of the class action.”®

THE EMERGENCE OF CORPORATE FORUM SELECTION
BYLAW PROVISIONS

The proliferation of burdensome and wasteful multi-
jurisdictional Securities Act litigation echoes the proliferation
of multi-jurisdictional M&A litigation a decade ago. By 2013,
the vast majority of public company M&A transactions led to
shareholder lawsuits in multiple jurisdictions.”

In response, many Delaware corporations adopted bylaw
provisions designating the Delaware Court of Chancery as
the exclusive forum for shareholder derivative actions, actions
asserting a breach of a fiduciary duty, actions asserting a
claim arising pursuant to any provision of the Delaware
General Corporation Law, and actions asserting a claim
governed by the internal affairs doctrine.®

Federal forum provisions will only be
effective if state courts outside Delaware
enforce them.

The Delaware Chancery Court upheld the validity of these
clauses in Boilermakers Local 154 Retirement Fund v. Chevron
Corp., where then-Chancellor Leo E. Strine Jr. explained
that “forum selection bylaws address the ‘rights’ of the
stockholders,” consistent with 8 Del. C. § 109(b), “because
they regulate where stockholders can exercise their right to
bring certain internal affairs claims against the corporation
and its directors and officers.”

"They also plainly relate to the conduct of the corporation by
channeling internal affairs cases into the courts of the state of
incorporation, providing for the opportunity to have internal
affairs cases resolved authoritatively by our Supreme Court if
any party wishes to take an appeal.”

The Delaware Supreme Court subsequently affirmed. In
2015, the Delaware legislature confirmed the holding of
Boilermakers by adding new Section 115 and amending
sections 102 and 109 of the Delaware General Corporate
law to permit the adoption of forum-selection provisions for
internal corporate claims.?

But Delaware’s recognition of the validity of these provisions —
and their widespread adoption — did not immediately stem
the tide of multi-jurisdiction M&A litigation.

Shareholders continued to bring M&A claims outside
Delaware to test whether courts in other jurisdictions would
enforce Delaware forum selection provisions.
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A few months after the Boilermakers decision, however, a
New York Commercial Division court dismissed shareholder
derivative claims based on the defendant corporation’s
Delaware forum bylaw.?® Similar decisions soon followed in
California and Illinois state courts.?*

Since these decisions, state and federal courts nationwide
have routinely enforced Delaware forum selection bylaws
governing corporate governance claims. As a result, multi-
jurisdictional M&A litigation has been significantly reduced.?®

FEDERAL FORUM PROVISIONS AND SCIABACUCCI

To limittherisk of parallel federal and state Securities Act class
actions, several companies planning to go public adopted
forum-selection provisions into their charters designating
federal court as the exclusive forum for shareholder litigation
under the Securities Act.

Three such companies were Blue Apron, Roku and Stitch
Fix. In Salzberg, plaintiff Matthew Sciabacucchi sued these
companies seeking a declaratory judgment that their federal
forum selection provisions were invalid because Securities
Act claims are external, not internal, claims.

In the Chancery Court, Vice Chancellor J. Travis Laster sided
with Sciabacucchi, holding that the “constitutive documents
of a Delaware corporation cannot bind a plaintiff to a
particular forum when the claim does not involve rights or
relationships that were established by or under Delaware’s
corporate law.”?®

In March 2020, the Delaware Supreme Court reversed,
holding that federal forum provisions are facially valid under
Delaware law.

Beyond finding that such provisions are permissible under
8 Del. Code § 102, which governs matters contained in
a corporation’s charter, the court also opined that such
provisions “provide a corporation with certain efficiencies
in managing the procedural aspects of securities litigation
following” Cyan.?’

The court observed that “[wlhen parallel state and federal
actions are filed, no procedural mechanism is available to
consolidate or coordinate multiple suits in state and federal
court,” thus leading to “obvious” costs and inefficiencies and
“[t]he possibility of inconsistent judgments and rulings on
other matters, such as stays of discovery.’?®

The court reasoned that by requiring Securities Act
claims to be filed in federal court, federal forum selection
provisions “classically fit the definition of a provision ‘for
the management of the business and for the conduct of the
affairs of the corporation.”?®

As the Delaware Supreme Court also recognized, the “the
most difficult aspect of this dispute is not with the facial
validity” of federal forum selection provisions, “but rather,
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with the ‘down the road’ question of whether they will be
respected and enforced by our sister states.”?°

Just as Delaware forum provisions were only effective once
courts in other jurisdictions enforced them, federal forum
provisions will only be effective if state courts outside
Delaware enforce them.

Given that most Section 11 class actions filed in state court are
brought in New York and California, one important question
is whether those states’ courts will honor federal forum
selection provisions.

As a matter of policy and of both states’ law, federal forum
provisions should be enforced. Courts in both New York and
California recognize a presumption that mandatory forum
selection clauses will be enforced unless enforcement would
be unreasonable or violate public policy.”

In addition, as noted above, New York and California courts
enforced Delaware forum selection clauses in bylaws or
articles of incorporation for corporate governance claims
following the Delaware Chancery Court's Boilermakers
decision.*

Based on this precedent, New York and California courts
should enforce federal forum provisions as well. If they
do, other states will likely follow, just as they did after
Boilermakers.

While the Delaware Supreme Court'’s decision in Sciabacucchi
is unlikely to be the final word on federal forum bylaw
provisions, ultimately state courts throughout the country
should enforce those provisions and they should become an
effective tool to limit wasteful, duplicative multi-jurisdictional
Section 11 class action litigation.
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