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Government Contracts: Why It’s
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Enjoy, And Traps To Avoid

By Tina Reynolds, Victoria Dalcourt Angle, and Roke Iko*

In fiscal year 2019, federal agencies awarded $132.9 billion in contracts
to small businesses.! This is a reflection of policy goals, as Congress and
federal agencies have long worked to provide business opportunities to
small business concerns through federal contracts and subcontracts. The
Federal Government does this through specialized small business contract-
ing programs, some of which are further targeted to assist specific sub-
groups—women, veterans, the economically disadvantaged—that the
Government wants to support through its procurement practices.

The process of qualifying for these small business contract programs and
of obtaining contracts reserved for small businesses can be somewhat
complex. A maze of rules, including the Federal Acquisition Regulation
(FAR), FAR contract clauses, and Small Business Administration (SBA)
regulations and decisions, as well as SBA standard operating procedures

and informal guidance are involved.

This BRIEFING PapER is designed to help you to understand the small busi-
ness contracting process and to become familiar with specific small busi-
ness programs including the SBA’s 8(a) business development program for
disadvantaged concerns, the veteran-owned small business (VOSB) and
service-disabled veteran-owned small business (SDVOSB) programs, the
women-owned small business (WOSB) and economically disadvantaged
women-owned small business (EDWOSB) programs, and the Historically
Underutilized Business Zone (HUBZone) program. In addition, we will
provide a brief overview of some of the regulatory issues small businesses
must navigate and highlight the benefits (and potential downsides) of small

business contracting.

*Tina Reynolds is a partner and co-chair of Morrison & Foerster LLP’s Govern-
ment Contracts and Public Procurement practice, where Victoria Dalcourt Angle is an
Associate and Roke Iko a law clerk.
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Small Business Programs Generally

In establishing the Small Business Act,? Congress
recognized the importance of small businesses in our
competitive economy and announced its intent to “aid,
counsel, assist, and protect, insofar as is possible, the
interest of small-business concerns.””® The legislation was
designed to ensure that some portion of the total Govern-
ment purchases of goods and services be placed with
small-business enterprises, which Congress thought nec-
essary “to maintain and strengthen the overall economy
of the Nation.”

General Eligibility Requirements

Per SBA regulations, a small business must be orga-
nized for profit, with a place of business located in the
United States, and must either operate primarily within
the United States or otherwise “make[] a significant con-
tribution to the U.S. economy through payment of taxes
or use of American products, materials or labor.”® In ad-
dition, the company must be considered “small.”

Whether or not a company is considered small is based
on specific size standards, which can be found in SBA
regulations at 13 C.ER. Part 121. Size status is measured
based on the economic sector into which your business
falls. Businesses are categorized using the North Ameri-
can Industry Classification System (NAICS) code or
codes that best match the nature of the company’s
business.® The SBA has established a size standard for
each NAICS code that is based either on average annual
receipts’ or on the average number of employees.® These
size definitions and ceilings vary from industry to indus-
try to reflect different conceptions of what is considered
“small” in any given business sector. For example, an
automotive repair company (NAICS Code 811111) is

considered small with $8 million in average annual
receipts, while a new home builder (NAICS Code
236117) is small with $39.5 million in average annual
receipts.® Similarly, a wholesaler of fruits and vegetables
(NAICS Code 424480) is small if it has under 100 em-
ployees on a 12-month average basis, while an aircraft
manufacturer (NAICS Code 336411) is small at under
1,500 employees over the same period.*

Government purchasers assign a NAICS code to each
particular procurement, and companies wishing to com-
pete as a small business for that contract must fall within
the applicable size standard for that designated NAICS
code." Note that for some specialized programs, such as
the Small Business Innovation Research Program, the

size standards are different.'?

So how do you go about calculating eligibility based
on revenues or number of employees? For revenue-based
NAICS codes, recent changes to the small business size
standards have increased the calculation time period for
average annual receipts from three years to five years."
The final rule implementing this change went into effect
January 6, 2020, and provides for a transition period
through January 6, 2022." For proposals submitted prior
to January 6, 2022, then, you may select either a three-
year period or a five-year period to calculate your aver-
age annual revenues.' Employee-based calculations are
not impacted by this rule. Where a size standard is based
on the number of employees, that number is calculated
based upon an annual average, by considering the aver-
age number of employees for each of the pay periods for
the preceding 12 calendar months.®

Affiliation

When calculating size status, companies must count

Editor: Valerie L. Gross
©2020 Thomson Reuters. All rights reserved.

For authorization to photocopy, please contact the Copyright Clearance Center at 222 Rosewood Drive, Danvers, MA 01923, USA (978)
750-8400, http://www.copyright.com or West’s Copyright Services at 610 Opperman Drive, Eagan, MN 55123, copyright.west@thomsonr
euters.com. Please outline the specific material involved, the number of copies you wish to distribute and the purpose or format of the use.

This publication was created to provide you with accurate and authoritative information concerning the subject matter covered; however,
this publication was not necessarily prepared by persons licensed to practice law in a particular jurisdiction. The publisher is not engaged in
rendering legal or other professional advice and this publication is not a substitute for the advice of an attorney. If you require legal or other
expert advice, you should seek the services of a competent attorney or other professional.

Briefing Papers® (ISSN 0007-0025) is published monthly, except January (two issues) and copyrighted by Thomson Reuters, 610 Opperman
Drive, P.O. Box 64526, St. Paul, MN 55164-0526. Customer Service: (800) 328-4880. Periodical Postage paid at St. Paul, MN.
POSTMASTER: Send address changes to Briefing Papers, 610 Opperman Drive, P.O. Box 64526, St. Paul, MN 55164-0526.

2 © 2020 Thomson Reuters



BRIEFING PAPERS

OCTOBER 2020 | 20-11

not only their own employees and revenues, but also must
take into account any “affiliates” as that term is defined
in the SBA regulations. In other words, the regulations
specify “the maximum allowed for a concern and its af-
filiates to be considered small.”'” Small businesses thus
must aggregate the revenues and/or employees (as rele-
vant for their NAICS code) of all affiliates with those of
the company itself to ensure that they remain below the
maximum number of employees or annual receipts to
remain eligible for small business contract awards.

The rules pertaining to what constitutes an affiliate are
set forthin 13 C.F.R. § 121.103. Affiliation can take many
forms, including common ownership, common manage-
ment, familial or contractual relationships, extensive

1."® Because it is

business dealings, and investment contro
sometimes difficult to determine whether or not another
concern may be considered an affiliate, and because the
SBA rules on affiliation have been extensively interpreted
by SBA case law, if you are uncertain whether or not af-
filiation may apply, you should contact legal counsel for
additional guidance. As described below, failure to
properly calculate size status, including failure to take af-
filiation into account, can have significant adverse

consequences.

Small Business Set-Aside Contracts

Contracting officers are encouraged to offer certain
types of contracts exclusively for small businesses (i.e.,
to “set aside” the contract for only small businesses)
and/or to give preference to small businesses in the award
process. There are several types of set-asides. Some are
open to all small businesses, while others are only open
to the special categories of small businesses discussed
below. Whether a particular contract is set aside for small
businesses largely depends on the anticipated value of
the procurement and the “rule of two.” The “rule of two”
involves consideration of whether the contracting officer
has a reasonable expectation of obtaining offers from two
or more responsible small business concerns “that are
competitive in terms of fair market prices, quality, and

delivery.”"®

Small business set-asides do not have to pertain to an
entire procurement; they can be partial. A contracting of-
ficer must set aside a portion or portions of an acquisition
(except for construction) for exclusive small business

© 2020 Thomson Reuters

participation when market research indicates that a total
set-aside is not appropriate but the requirement can be
divided into distinct portions and two or more responsible
small business concerns are reasonably expected to
submit offers on the set-aside portion of the work.?

Additionally, the FAR requires contracting officers to
set aside contracts for special categories of small busi-
nesses under some circumstances. For contracts over
$250,000, Government contracting officers are to initially
consider using one of the small business socioeconomic
contracting programs (e.g., 8(a), HUBZone, SDVOSB,
or WOSB programs) before considering a general small
business set-aside.?!

General Small Business Eligibility

While the rules for special categories of small busi-
nesses can differ, a company competing as a general
small business may self-certify that it is small.?? To do so,
a company must represent in good faith that (1) it meets
the small business size standard corresponding to the
NAICS code identified in the solicitation, and (2) the SBA
has not issued a written determination finding the com-

pany other than small.?®

Representations as to size status
are made at the time of initial offer for most programs.?*
The contracting officer must accept an offeror’s size rep-
resentation unless (1) another offeror or interested party
challenges the concern’s small business representation,
or (2) the contracting officer has a reason to question the
representation.?® Any size representation challenge must
be referred to the SBA,?® which will then evaluate
whether a company qualifies as a small business.?” (More

on SBA size protests below.)

Special Categories Of Small Business
Programs

As mentioned, certain types of small businesses are
given preferential treatment by the Federal Government,
and contracting officers are encouraged to consider an
acquisition for one of these small business socioeconomic
contracting programs before considering a general small
business set-aside.?® To qualify for these socioeconomic
programs, a business must first be a small business. The
SBA can then consider the business’ ownership and ge-
ography for eligibility in other programs. The most com-
mon small business socioeconomic contracting programs

3
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discussed in this Paper are the SBA’s 8(a) business
development program for socially and economically
disadvantaged businesses, the VOSB and SDVOSB
programs, the WOSB and EDWOSB programs, and the
HUBZone program.

Congress has established Government-wide procure-
ment contracting goals based on both small businesses
generally and these specific sub-categories of small busi-
nesses and measures agency performance against these
goals. The small business contracting goals for each
agency are:

e At least 23% of the total value of all prime contract
awards to small businesses;

® 5% of the total value of all prime contract awards
and subcontract awards to small socially and eco-
nomically disadvantaged businesses (8(a) busi-
nesses);

® 5% of the total value of all prime contract awards
and subcontract awards to service-disabled veteran-
owned small businesses;

® 5% of the total value of all prime contract awards
and subcontract awards to women-owned small
businesses; and

® 3% of the total value of all prime contract awards
and subcontract awards to HUBZone small busi-
nesses for each fiscal year.?

The SBA tracks agencies’ performance against these
small business participation goals and presents the results
in the SBA’s annual Small Business Procurement
Scorecards.®® In fiscal year 2019, federal agencies
awarded $132.9 billion in contracts to small business,
which represented 26.5% of federal contracting dollars,

3.5% higher than the Government’s statutory target.*'

The Section 8(a) Program

Section 8(a) of the Small Business Act, 15 U.S.C.A.
§ 637, commonly referred to as the “8(a) program,”
authorizes the SBA to enter into agreements with other
agencies to encourage award of contracts to firms eligible
for program participation.® Contracts may be awarded to
8(a) program participants on a sole-source or competitive
basis.*® The 8(a) program is designed to assist companies

4

that are owned and controlled by socially and economi-
cally disadvantaged individuals “so that such concerns
can compete on an equal basis in the American economy,”
and to provide these companies the tools necessary to
succeed.®

In fiscal year 2019, 8(a) participants were awarded
$30.4 billion in federal contracts, including $8.6 billion
in 8(a) set-aside awards and $9.9 billion in 8(a) sole-
source awards.®

To be eligible for the 8(a) program, a company must
meet the following criteria:

e The firm must qualify as a small business concern
under the applicable size standard for its NAICS
code;%®

e The firm must be at least 51% unconditionally
owned and controlled by one or more socially and
economically disadvantaged individuals who are of
good character and citizens of and residing in the
United States (except for concerns owned by Na-
tive American tribes, Alaska Native Corporations,
Native Hawaiian Organizations, or Community
Development Corporations);*” and

e The firm must demonstrate a potential for success.*

Ownership is considered “unconditional” when it is
not subject to any conditions precedent or subsequent,
executory agreements, voting trusts, restrictions on or as-
signments of voting rights, or other arrangements that
could cause the benefits of ownership to go to another
entity.*® Ownership is direct when the disadvantaged in-
dividual or individuals own the business in their own
right and not through an intermediary, such as another
business or by a trust (including employee stock owner-
ship trusts).*

In addition to these requirements, a disadvantaged in-
dividual must hold the highest officer position (usually
president or chief executive officer) within the business.*!
The 8(a) company’s business and daily business opera-
tions must be conducted on a full-time basis by one or
more disadvantaged individuals who have “managerial
experience of the extent and complexity needed to run

the concern.”*?

To maintain 8(a) status, the same disadvantaged ap-

© 2020 Thomson Reuters
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plicant or applicants that were part of the initial 8(a) ap-
plication must maintain 51% or more of the ownership
and control.*® Ownership cannot simply be transferred to

another disadvantaged individual.**

However, “[a]ny Par-
ticipant that was awarded one or more 8(a) contracts may
substitute one disadvantaged individual for another
disadvantaged individual without requiring the termina-
tion of those contracts or a request for waiver under [13
C.ER.] § 124.515, as long as it receives SBA’s approval

prior to the change.”*®

Who exactly is considered “disadvantaged” for pur-
poses of the 8(a) program? Generally, “[s]ocially disad-
vantaged individuals are those who have been subjected
to racial or ethnic prejudice or cultural bias within Amer-
ican society because of their identities as members of
groups and without regard to their individual qualities.”*®
Members of designated racial and ethnic groups are
presumed to be socially disadvantaged.*” Individuals who
are not members of one of these designated groups may
qualify for participation, but they “must establish indi-
vidual social disadvantage by a preponderance of the

evidence.”*®

“Economically disadvantaged individuals” are those
that have historically had limited access to capital and
credit.*® Generally, to qualify as “economically disadvan-
taged,” the net worth of an individual must be less than
$750,000.%° The SBA will presume that an individual is
not economically disadvantaged if his or her adjusted
gross income averaged over the past three years exceeds
$350,000.5' Furthermore, an individual will generally not
be considered economically disadvantaged if the fair
market value of all of his or her assets (including his or
her primary residence and the value of the 8(a) applicant/
participant firm) exceeds $6 million.®? If the applicant is
married, his or her spouse’s assets are also considered.>®

In determining whether an applicant has “good charac-
ter,” the SBA considers (and may use as a basis for
disqualification) any possible criminal conduct by the ap-
plicant, violations of SBA regulations, debarment or
suspension from Government contracting, evidence of a
lack of business integrity on the part of a manager or key
employee, current incarceration, parole, or probation for
a felony or any crime involving business integrity, and
the knowing submission of false information to the
SBA.*

© 2020 Thomson Reuters

For a firm to demonstrate “potential for success,” it
generally must be in business for at least two full years
immediately prior to the date of its 8(a) application.®®
The SBA may waive the two-year requirement if the fol-
lowing conditions are met: (1) the disadvantaged individ-
ual upon whom eligibility is based has substantial busi-
ness management experience; (2) the applicant has
demonstrated technical experience and a sound business
plan; (3) the applicant has adequate capital to sustain its
operations and carry out its business plan; (4) the ap-
plicant has a record of successful performance on prior
contracts within its business category; and (5) the ap-
plicant has or can show that it will have, the personnel,
facilities, equipment, and any other resources needed to
perform 8(a) contracts.®® A successful applicant must
demonstrate both technical knowledge in its primary
industry category and management experience sufficient
to run its day-to-day operations.®” Furthermore, the ap-
plicant, or its employees, must hold all necessary profes-
sional licensing for its primary industry.*®

The 8(a) applicant cannot self-certify as a participant
in the program. Instead, they must submit an application
and be approved by the SBA to be admitted to the
program. Applicants can request admission to the 8(a)
program via an electronic application available on the
SBA’s website.®® A complete application must include
significant amounts of documentation, including financial
statements, copies of filed federal personal and business
tax returns, individual and business bank statements,
personal history statements, and any additional docu-
ments the SBA deems necessary to determine eligibility.®
Generally, the SBA will advise applicants within 15 days
after the receipt of an application whether the application
is complete and suitable for evaluation and, if not, what
additional information or clarification is required to
complete the application.®” The SBA will process an 8(a)
program application within 90 days of receipt of a
complete application package.®

To retain eligibility to participate in the 8(a) small busi-
ness program after certification, a firm must generally
remain small for its primary industry classification and
must continue to meet all eligibility criteria contained in
13 C.FR. § 124.101 through § 124.108.%® Companies
may remain part of the 8(a) program for nine years.** Af-
ter that they “graduate” from their 8(a) status, although
they may still be considered small businesses if they

5
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otherwise remain eligible. The SBA may graduate an 8(a)
participant early if the firm exceeds the size standard cor-
responding to its primary NAICS code for three consecu-
tive years.%

Participation in the 8(a) program includes as a major
advantage the ability of companies to compete for con-
tracts set aside specifically for 8(a) contractors.®® These
contracts may be competed where at least two 8(a)
participants are expected to submit proposals or may be
awarded on a sole-source basis.®’

Veteran-Owned Small Businesses Programs

Congress has authorized unique benefits to small busi-
nesses owned by military veterans, including the op-
portunity to compete for certain set-aside procurements.
Both SDVOSBs and, to a more limited extent, VOSBs
are eligible for preferences in Government procurements
through two programs designed by Congress—the
SDVOSB Procurement Program (the SBA refers to the
program as the Service-Disabled Veteran-Owned
(SDVO) Small Business Concern (SBC) program®®) and
the Veterans First Contracting Program.

Because “the United States ha[d] done too little to as-
sist veterans, particularly service-disabled veterans, in
playing a greater role in the economy,”®® Congress first
aimed to assist veterans in 1999 by expanding the eligibil-
ity for certain small business assistance programs to
include veterans, directing certain federal agencies to
enhance small business assistance to VOSBs and
SDVOSBSs, and establishing new institutions to provide
small business assistance to veterans or to support the
institutions that provide such assistance.”® Subsequently,
Congress enacted the Veterans Benefits Act of 2003,
which amended the Small Business Act to allow contract-
ing officers to award sole-source and set-aside contracts
to SDVOSBs.™

Under these authorities, a Government agency can re-
strict competition to only SDVOSBs if it determines that
at least two SDVOSBs will submit offers at a fair market
price.” An agency can award a sole-source contract to an
SDVOSB if it expects only one qualified SDVOSB to
submit an offer, the anticipated award price of the contract
will not exceed the sole-source limit (currently, $4 mil-
lion or $6.5 million for manufacturing contracts’®), and
the contract award can be made at a fair and reasonable
price.”

6

In 2004, President George W. Bush also issued Execu-
tive Order 13360 to increase federal contracting and
subcontracting opportunities for SDVOSBs.”® The Order
required each federal agency to develop a strategy to
increase contracting and subcontracting with SDVOSBs,
designate a senior-level official to be responsible for
developing and implementing the agency’s strategy, and
report its progress annually to the SBA.”® Specifically,
the Order directed the Administrator of General Services
to “establish a Government-Wide Acquisition Contract
reserved for participation by service-disabled veteran
businesses” and “assist service-disabled veteran busi-
nesses to be included in Federal Supply Schedules.””” In
response, the General Services Administration (GSA)
created the Veterans Technology Services (VETS) Gov-
ernmentwide Acquisition Contract (GWAC), an IT ser-
vices set-aside contract reserved exclusively for
SDVOSBs.” A successor contract, Veterans Technology
Services 2 or “VETS 2,” enables the GSA to continue its
support of the SDVOSB Procurement Program, while
helping federal agencies achieve their socioeconomic
objectives.”

Today, the SBA administers the SDVOSB program and
assists federal agencies in meeting agency goals for the
program, finding SDVOSB firms through the small busi-
ness database, overseeing SDVOSB contract challenges,
and determining which contract vehicles are most ap-
propriate for the agency’s needs.®® Consistent with the
applicable statutes and the SBA’s regulations under the
SDVOSB program, contracting officers may award
contracts using either sole-source or set-aside procedures,
although they must consider set-aside contract vehicles
first.®!

In addition to this SBA-run program for all federal
agencies, the Department of Veterans Affairs (VA) has its
own veterans’ business program through which it buys
goods and services from veteran-owned companies.
Under the authority of the Veterans Benefits, Health Care,
and Information Technology Act of 2006, the VA created
the Veterans First Contracting Program to increase
veteran participation in Government procurement.®? The
program allows the VA to grant SDVOSBs and VOSBs
preference in VA procurements for set-aside and sole-
source contracts.?® Under the Veterans First Contracting
Program, the VA is required to determine whether there
are at least two VOSBs or SDVOSBs that could submit

© 2020 Thomson Reuters
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offers for an acquisition at a fair and reasonable price.?*
If so, the VA must set-aside the procurement for
SDVOSBs or VOSBs,®* with priority given to
SDVOSBs.® In 2016, the U.S. Supreme Court confirmed
the priority of this “rule of two” approach and the priori-
tization of VOSBs and SDVOSBs over all other types of
set asides in Kingdomware Technologies, Inc. v. United

States.®”

Notably, the Veterans First program sets higher pro-
curement goals than the SDVOSB program. The VA’s
fiscal year 2019 prime contracting goals for the Veterans
First program were 17.0% for VOSBs and 15.0% for
SDVOSBSs, compared to the fiscal year 2019 goal for the
SDVOSB Procurement Program of 3%.%

With that overview of the veterans’ small business
programs, let’s take a look at eligibility requirements for
SDVOSBs and VOSBs. Historically, the SBA and VA
each applied their own eligibility requirements for their
respective programs (the SBA’s SDVOSB Procurement
Program or the VA’s Veterans First Contracting Program).
However, in 2016 Congress directed the SBA and VA to
consolidate their certification programs to ensure unifor-
mity in SDVOSB regulations.® In 2018, the SBA and the
VA issued new regulations for the SDVOSB and VOSB
certification processes.®® The VA continues to make
determinations about applicant firms to certify SDVOSBs
and VOSBs for VA contracts, but now applies the SBA’s
definitions of control and ownership in connection with
its certification analysis.®!

To compete for Government contracts as a SDVOSB
or VOSB, firms generally must:

e Be a small business;

e Be at least 51% owned and controlled by one or
more veterans; and

e Have one or more veterans manage day-to-day
operations and also make long-term decisions.*

SDVOSBs must be owned by a veteran with a service-
connected disability (as that term is defined by the VA%),
who also has day-to-day control over operations and
long-term decisionmaking.®*

The terms “veteran” and “‘service-disabled veteran”
are defined by statute as a person who served in the ac-

© 2020 Thomson Reuters

tive military, naval, or air service and who was discharged
or released under conditions other than a dishonorable
discharge.®® A service-disabled veteran must have suf-
fered a disability that is “service-connected,” such that
the disability was incurred or aggravated in the line of
duty in the active military, naval, or air service.%

As noted, under SBA regulations, a VOSB or SDVOSB
must be “at least 51% unconditionally and directly owned
by one or more [veterans or service-disabled veterans].”®’
“Unconditionally” in this context means that the veteran’s
ownership cannot be subject to any restrictions and di-
rectly means that the veteran must own the company out-
right as socioeconomic status does not “trickle down”
through corporate structures such as parent, affiliate, or
subsidiary forms. For publicly owned businesses, no less
than 51% of the stock must be owned by one or more vet-
erans.®® For partnerships, at least 51% of aggregate voting
interest must be unconditionally owned by one or more
veterans or service-disabled veterans, and in general one
or more veterans must receive at least 51% of the annual
distribution of profits paid to owners of the corporation,
partnership, etc.%

To qualify as veteran-controlled, both long-term and
day-to-day management and administration of business
operations must be conducted by one or more veterans
(or service-disabled veterans depending on the
program).'® A veteran (or service-disabled veteran) also
must hold the highest officer position (e.g., president,
chief executive officer) in the company and must have
the managerial experience necessary to run the company.
The veteran (or service-disabled veteran) does not need
to have technical experience or required licenses but does
need “ultimate managerial and supervisory control” over
employees who possess the technical expertise or re-
quired license.'®!

Other circumstances and factors that indicate whether
a veteran does or does not control a business include
whether the veteran:

e Controls the board of directors;

e Has the capacity to overcome a super majority;

e Works normal business hours;

e Lives in close proximity to firm headquarters; and

e Receives the highest compensation.'?
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The SBA will not find that a veteran or service-disabled
veteran lacks control where he or she does not have the
unilateral power and authority to make decisions in
“extraordinary circumstances.”'® However, this excep-
tion is narrow and only applies to five extraordinary
circumstances: (1) adding a new equity stakeholder; (2)
dissolution of the company; (3) sale of the company; (4)
the merger of the company; and (5) the company declar-
ing bankruptcy.'®

Whether a VOSBs or SDVOSBs can self-certify or
must obtain formal certification through the VA depends
on which program(s) the company plans to participate in.
If a company intends only to participate in the SDVOSB
Procurement Program (i.e., any program outside the VA),
then it can self-certify.'® However, if a company wants
to compete in the Veterans First Contracting Program
(i.e., the VA’s program) then it will need to certify through
the VA Center for Verification and Evaluation (CVE).

VA CVE applicants must complete online Vendor In-
formation Pages (VIP) database forms, submit required
supplemental documentation, and have the information
verified by the VA CVE.'® CVE is authorized to approve
or deny applications for VIP verification and may request
additional information relating to eligibility at any time
in the application process.'”” Once approved, a partici-
pant retains its eligibility for three years from the date of
CVE’s approval letter establishing verified status.'®®
However, participants must inform CVE of any changes

199 and CVE can initiate a

that may affect its eligibility,
verification examination based on credible information it
receives concerning a participant’s eligibility (or lack

thereof).°®

Woman-Owned Small Business Programs

In 1994, Congress established a goal for the Federal
Government that no less than 5% of the total value of
federal contracts be awarded to small businesses owned
and controlled by women (WOSBs)."" The current ver-
sion of the WOSB program was authorized by the Small
Business Reauthorization Act of 2000, which was incor-
porated by reference in the Consolidated Appropriations
Act, 2001."2 To help agencies achieve the 5% goal, the
program was designed to give contracting officers the
power to restrict competition for certain Government
contracts solely to WOSBs."

8

Notwithstanding this congressional direction, the SBA
took several years, until 2010, to issue the implementing
regulations for the WOSB program."* Contracting of-
ficers can now restrict competition to WOSBs or
EDWOSBs and/or can award sole-source contracts to
these companies.™® These restrictions are limited, how-
ever, to industries where the SBA has determined that
WOSBSs are underrepresented.'® As with other types of
small business awards, sole-source awards are permitted
as long as two requirements are met: (1) the contracting
officer does not have a reasonable expectation that two or
more businesses will submit offers; and (2) the antici-
pated award price will not exceed $7 million for manufac-

turing contracts or $4.5 million for all other contracts."”

To be considered a WOSB, a company must meet
certain criteria, including qualifying as a small business
and being 51% owned by one or more women who are
U.S. citizens (or, if the firm is publicly owned, one or
more women must own 51% of the firm’s stock)."® In
addition, a woman must manage the daily operations of
the firm, as well as be in control over all long-term and
strategic business decisions.'®

EDWOSBs have similar requirements as WOSBs,
with the further caveat that the firm must be uncondition-
ally and directly owned by one or more economically
disadvantaged women.'®® Economic disadvantage is
measured based on criteria similar to that discussed above
in connection with the 8(a) program. As with that
program:

@ The owner’s net worth must be less than $750,000;

e Her gross income must not have exceeded $350,000
on average over the three preceding years; and

o The market value of all her assets (including a pri-
mary residence and the value of the EDWOSB
entity) must not exceed $6 million."?’ A woman-
owned business that is certified as an 8(a) program
participant qualifies as an EDWOSB.'?

Previously, WOSBs and EDWOSBs self-certified as to
their eligibility. However, Congress eliminated this op-
tion in 2015, in response to federal audit findings of
fraud and improper certifications.' The SBA has again
taken a while to implement regulations, but effective this
October 15, 2020, a new certification process will be
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required for WOSBs and EDWOSBs competing for U.S.
federal set-aside, sole-source, and multiple award
contracts.'””® The new rule requires WOSBS and
EDWOSBs to certify as to their status in one of three
ways: (1) directly through the SBA, (2) through SBA-
authorized third-party certifiers, or (3) through the VA’s
CVE.'®*

The HUBZone Program

The HUBZone program “is a unique program that
directs federal contract dollars to small businesses lo-
cated in areas of high unemployment, low-income, Na-
tive American lands, and military bases closed under the
Base Realignment and Closure Act in efforts to stimulate
economic development.”'?” The primary objective of the
HUBZone program is “job creation and increasing capital
investment in distressed communities.”*?® The program
provides “[f]ederal contracting assistance for qualified
small business concerns located in historically underuti-
lized business zones, in an effort to increase employment
opportunities, investment, and economic development in
those areas.”'?® Based on the statutory definitions of what
constitutes a HUBZone,'° the SBA uses census data and
information from agencies including the Department of
Housing and Urban Development to determine HUBZone
designation status, and then produces a map identifying
areas that fall within HUBZones."*" HUBZones are
updated every five years.'®?

As with the other programs, HUBZone small busi-
nesses are eligible for sole-source and set-aside
contracts.’® Certified HUBZone small businesses are
also eligible for contract awards through full and open
competition after a price evaluation preference is
applied.”™* In fiscal year 2019, the Federal Government
awarded $11.5 HUBZone-certified
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billion to
businesses.

To be designated a HUBZone business, a company
must undergo a certification process through the SBA. To
be eligible for HUBZone certification and to remain cer-
tified, a small business concern must:

® Meet the SBA small business standards for the
firm’s primary industry classification;'3®

e Be at least 51% owned and controlled by one or
more individuals who are U.S. citizens, a com-
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munity development corporation, an agricultural

cooperative, or a Native American tribe (including

Alaska Native Corporations and Native Hawaiian

Organizations);"¥

e Maintain its principal office in a designated HUB-
Zone (except for concerns owned in whole or in part
by one or more Native American Tribal Govern-
ments); "8

e Ensure that at least 35% of its employees reside in
a HUBZone;'®*®

e Certify at the time of application that it will “at-
tempt to maintain” a level of at least 35% of its em-
ployees residing in a HUBZone during the perfor-
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mance of any HUBZone contract it receives;'*” and

e Certify at the time of application that it will comply
with the applicable limitations on subcontracting
requirements in connection with any procurement
that it receives as a certified HUBZone small busi-
ness concern.'!

Small businesses must apply online to the SBA’s
HUBZone Program Office for HUBZone certification.'*?
If the SBA determines that a concern meets the require-
ments, it will issue a HUBZone small business certifica-
tion and will add the concern to the List of Qualified
HUBZone Small Business Concerns.'?® Only companies

on this list are eligible for HUBZone preferences.'*

The SBA issued a final rule amending its regulations
for the HUBZone program in November 2019.® In do-
ing so, the SBA acknowledged that establishing a princi-
pal office in a HUBZone can be a significant investment
for any business, especially small businesses, and that
greater certainty regarding a firm’s continued eligibility
for the program would help encourage firms to invest in
these areas for the long term."*® SBA regulations now
provide that if a small business owns or makes a long-
term investment (i.e., a lease of at least 10 years) in a
principal office in an area that qualifies as a HUBZone at
the time of its initial certification, the company will be
deemed to have its principal office located in a HUBZone
for at least 10 years from the date of that certification as
long as the firm maintains the long-term lease or contin-
ues to own the property.'” This change protects compa-
nies from losing their HUBZone status if the area their
principal office is located in is determined no longer to be
a HUBZone."®
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The final rule also loosens the employee residence
requirements so that if an employee lived in a HUBZone
at the time of certification, the employee can continue to
count as a HUBZone resident as long as the person lives
in the HUBZone for at least 180 days immediately after
certification and remains an employee of the concern,
even if the employee subsequently moves outside the
HUBZone or the area where the employee lives no lon-
ger qualifies as a HUBZone.'* Finally, the rule clarifies
that “attempt to maintain” requires “substantive and
documented efforts” and that if a HUBZone business falls
below 20% of its total employees residing in a HUBZone
during the performance of a HUBZone contract, it will
be deemed to have failed to “attempt to maintain” the
HUBZone residency requirement.’® If a concern falls
below the 20% threshold during the year, it will be
decertified.""

Benefits Of Small Business Status

As mentioned above, one of the primary benefits of
being a small business, particularly one of the socioeco-
nomic sub-varieties of small businesses, is the ability to
receive set-aside and sole-source prime contract awards.
These contracts are issued as an exception to, and outside
the normal process of, full and open competition, which
is generally required for Government procurements.'®?
Restricting procurements to small businesses, or certain
sub-categories thereof, provides opportunities for smaller
players in the market who have a better chance compet-
ing against similar sized peers as opposed to in an open
procurement where large businesses have advantages of
resources and scale. Even if a procurement is not set aside
for small businesses, agencies still can count an award to
a small business against their agency targets.

In addition to these prime opportunities, federal agen-
cies require other-than-small prime contractors to offer
subcontracts to small businesses wherever possible.'®?
Indeed, these subcontracting opportunities under Govern-
ment primes can be easier to obtain than direct prime
awards, and they offer more flexibility in terms of con-
tracting process and terms. Many large companies ac-
tively solicit small businesses, particularly in the various
socioeconomic categories, through specialized fairs and
activities, for inclusion on purchasing lists.

The SBA and other federal agencies also make many
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resources available to small businesses. For example, 8(a)
contractors are offered assistance in the form of “busi-
ness counseling and mentoring, both in online and
traditional face-to-face settings; access to capital and
surety bond guarantees; contract marketing guidance; and
assistance with acquiring federal government surplus
property.”*** Loan assistance is also available.'®®

Small businesses also are eligible to team with and
learn from experienced Government contractors through
the SBA’s Mentor-Protégé program.'®® Mentor-protégé
programs pair small businesses with larger, more experi-
enced businesses in a mutually beneficial relationship.**”
By participating in these programs, mentors and protégés
can form joint ventures that qualify for set-aside contracts
for which the large business mentor would otherwise
have been ineligible."® “A protégé and mentor may joint
venture as a small business for any government prime
contract, subcontract or sale, provided the protégé quali-
fies as small for the procurement or sale. Such a joint
venture may seek any type of small business contract
(i.e., small business set-aside, 8(a), HUBZone, SDVO, or
WOSB) for which the protégé firm qualifies (e.g., a
protégé firm that qualifies as a WOSB could seek a
WOSB set-aside as a joint venture with its SBA-approved
mentor).”"*® Under some programs, mentors also can
fulfill socioeconomic program goals and receive reim-
bursement of certain expenses, and protégés can receive
management, technical, and financial assistance such as
loans or equity from mentors to perform federal

contracts.'®

While the SBA does not play a role in matching men-
tors with protégés, their agreements must be approved by
the SBA and the joint ventures must have a separate
profile in SAM.gov, the online database of Government
contractors.'®' Both parties must also complete an online
tutorial, prepare a business plan, and agree to the mentor-
protégé agreement before participating in the program.'®?

There are restrictions on the types of relationships
mentors and protégés can have; a protégé may only have
up to two mentors in their business lifetime.'®® The
restrictions are loosened for mentors: they may have no
more than three protégés at a time.'® The term of a
mentor-protégé relationship may not exceed six years in
total.'®® Both parties must commit to the relationship and
maintain the mentor-protégé relationship once the SBA
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approves the agreement.'®® Finally, the joint venture
protégé must perform at least 40% of work under con-
tracts awarded to the joint venture.'®”

Although these are benefits of small business programs
generally, there are some unique benefits that only apply
to specific subcategories of companies. Through the
Veterans First Contracting Program, veterans take prior-
ity over all other groups, including the 8(a), HUBZone,
and WOSB programs. The VA allows acquisitions to be
set aside for competitions exclusively among VOSBs and
SDVOSBSs;'® no other federal agency offers as direct a
benefit to any other socioeconomic program. In addition,
a unique benefit of being a qualified HUBZone small
business concern is that a price evaluation preference of
10% is applied in assessing the business’ proposal in
acquisitions conducted using full and open
competition.'®®

Additional Considerations

Size Protests

For qualified companies, small business size status can
open doors to many opportunities with the Federal
Government. At the same time, loss of small business
status poses a risk to a company’s ongoing contracts and
a larger risk to its future pursuits. Therefore, small busi-
ness size status can be a contested issue.

An offeror, the SBA, or another interested party (such
as the contracting officer) may protest a concern’s small
business size status.'’® Challenges to small business
certifications are heard by the local SBA Government
Contracting Area Office, and Area Office decisions are
appealable to the SBA Office of Hearings and Appeals
(OHA)." The Government Accountability Office, which
handles all other sorts of Government contracts protests,

does not hear size protests.'"

If a company wants to contest an assertion that a
competitor for a contract award is a qualified small busi-
ness, it is important to be aware of the timeliness rules
for protesting a small business representation. To be
timely, a size protest must be received by the contracting
officer by the close of business of the fifth business day
after bid opening or your receipt of the contracting of-
ficer’s notification identifying the apparently successful
offeror." If a size protest is successful, the company
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found not to be small will not be eligible for any set-aside
contracts.

M&A Transactions Involving Small Businesses

When a large business, or even another small business
concern, is considering purchasing or merging with a
company that has contracts that are set aside for small
businesses, a number of considerations come into play.
Generally, the most important of these is whether or not
performance of those set-aside contracts can continue
following the merger or acquisition activity. The acquisi-
tion itself and, indeed, even a letter of intent to enter into
an acquisition, can create affiliations that change the
small business size status of the company being acquired
(and potentially the acquirer, if also a small business).
Certain types of set-aside contracts may be able to
continue post-acquisition even if the contractor is no lon-
ger small, but others may not. For example, contracts
governed by the 8(a) program must be performed by the
individual who initially received 8(a) certification, unless
a waiver is granted.'® Small business 8(a) set-aside
contracts thus are not readily transferable. For other types
of socioeconomic-based small business contracts, if the
new owner does not meet the same eligibility criteria
(women-owned, veteran, HUBZone, etc.) then it is pos-
sible for performance to continue, but the Government
will no longer be able to obtain credit for participation in
the program.'”® A change in size status also triggers vari-
ous notification and recertification requirements, includ-
ing those under the clause at FAR 52.219-28, “Post-
Award Small Business Program Rerepresentation.”'®
Finally, it is important for acquiring concerns to validate
the size status representations of small businesses and to
make sure that the target has complied with its small
business-related contract requirements lest the acquirer
take on through successor liability potential responsibil-
ity for false claims and improper misrepresentations.
(More on this in the next section.)

For all these reasons, it is important that an acquiring
entity understand the small business representations and
the set-aside contract status of any company being
acquired. Failure to vet and recognize small business is-
sues may jeopardize contract eligibility or lead to contract
terminations or the imposition of penalties and fines that

defeat the goals of the acquisition.'””

11
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Fraud & False Claims Act Liability

Although the vast majority of small businesses are
honest and diligent, and do their best to comply with
increasingly complicated rules, there are unfortunately
some unscrupulous actors willing to game the system
through fraud. Luckily, the Federal Government has
investigators ready to target such wrongdoers, and it has
a number of options available to punish those who would
commit fraud to obtain set-aside contracts for which they
are unqualified or who otherwise make misrepresenta-
tions in connection with performance of small business
contracts. Occasionally, small business contractors
investigated for fraud simply fail to understand the ap-
plicable rules. They, too, are sometimes the subject of
investigations and litigation, but are generally judged less
harshly than purposeful offenders. In this section we
discuss the remedies available to the Government for
small business-related improprieties.

The Small Business Jobs Act of 2010 established harsh
penalties for misrepresentations of small business size
status up to relinquishment of the entire contract price.'®
The Act created the so-called “presumed loss” rule for
size status misrepresentation. Although misrepresenta-
tion of size status has always been punishable, the Small
Business Jobs Act allows the Government to claim harm
in the amount of the entire value of the contract(s) at is-
sue when a contractor willfully misrepresents its size or
status. Under 15 U.S.C.A. § 645(d), any person who
misrepresents a firm’s status as a business concern that is
small, HUBZone small, small disadvantaged (8(a)),
SDVOSB, VOSB, EDWOSB, or WOSB in order to
obtain a contract to be awarded under one of the small
business preference programs, shall:

e Be punished by imposition of fine, imprisonment,
or both;

e Be subject to administrative remedies, including
suspension and debarment; and

e Be ineligible for participation in programs con-
ducted under the authority of the Act.'™®

SBA regulations' and other program-specific regula-
tions'® for each of the various small business programs
further
misrepresentation.

implement  these  punishments  for

In addition to this potential statutory liability, misrep-
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resentation of size status can lead to significant damages
and penalties under the civil False Claims Act.'® Under
the civil False Claims Act, any misstatement or misrepre-
sentation made to the Government in connection with a
claim for payment under a contract, including, for ex-
ample, misrepresentation of size status, or of eligibility
for particular small business programs, can lead to a sig-
nificant penalty per invoice (currently ranging from
$22,363 to $23,331), plus up to treble damages on the
total value of the contract.'® Truly intentional fraud
against the Government is also punishable under the
criminal False Claims Act,'® where punishment can
include not only fines, but also jail time.

There have been dozens of reported False Claims Act
cases in which a company either misrepresented that it
was small when it in fact did not qualify as such under
the applicable regulations, or claimed eligibility for a
socio-economic preference for which it was not eligible,
or failed to inform the Government when it grew other
than small or otherwise became ineligible for preferred
status or set-aside contracts. Some of these cases go to
trial, although many are resolved through settlement with
the Department of Justice.

For example, in one case that resulted in criminal
guilty pleas, a small business and a large business were
alleged to have colluded to have the small business obtain
over $70 million in 8(a) set-aside contracts, yet had the
large business perform all of the work.'® In another
case,'® a company claimed to be a WOSB, but the com-
plaint, which included False Claims Act counts, alleged
that the two women who were the supposed majority
owners of the company did not have offices or email ad-
dresses at the company and never attended meetings or
otherwise spent time in the office. Instead, the husband of
one of the women ran the day-to-day operations. Yet an-
other example of small business fraud involved a situa-
tion where a company alleged represented that its princi-
pal office was in a HUBZone designated area when it
only maintained a “virtual office” in the designated area
where no employees worked.'® In an unusual False
Claims Act settlement, the company and its owner agreed
to pay $250,000 plus to give the Government 5% of its
gross revenues for the next five years.'® A final example
involved an alleged decades-long scheme by two con-
struction companies to fraudulently obtain more than $50
million in contracts set aside for SDVOSBs and HUB-
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Zone businesses.'® In this case a large business was ef-
fectively controlling all of the work, and the parties used
various schemes to hide the affiliation.

Finally, many times issues around improper small busi-
ness certification or lack of qualification come up in the
context of size protests at the SBA OHA. Recently, for
example, a contractor was found not to be qualified as an
SDVOSB because the veteran owner worked full time
for another company and therefore could not be said to
have day-to-day control of the contractor awardee.'®°
Similarly, a contractor was recently disqualified from
participation in the 8(a) program because its owner had
other outside employment.'®' Notably, losing a size or
status protest does not necessarily mean that an entity has
submitted a false claim; in many instances, the company
simply is not aware of the complex rules that apply to
small business status.

In sum, the Government has various remedies avail-
able to combat misrepresentations on the part of small
businesses in connection with their eligibility for set aside
government contracts or other advantages based on small
business categories. It is very important therefore that
companies take certification obligations very seriously so
as to not face significant liability.

Guidelines

The following Guidelines are suggestions for firms to
follow in order to obtain certification as one of the vari-
ous categories of small businesses and to pursue op-
portunities for federal government small business
contracts. These Guidelines cannot replace professional
representation, but they are a good starting point for
companies new to the world of small business govern-
ment contracting.

1. Before applying for certification or self-certifying
as eligible for any type of small business status, carefully
study the requirements. Collect and maintain all neces-
sary documentation that establishes eligibility, including
corporate formation documents and financial and employ-
ment records.

2. Be particularly careful when making representations
about ownership, control, number of employees, rev-
enues, and other verifiable facts. Inaccurate reporting of
information could be considered a material misrepresen-
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tation and be disqualifying, or subject the company to
liability.

3. Understand the need to periodically update or
confirm the company’s size status and continued eligibil-
ity for special programs. If ownership, control, or other
factors change due to an acquisition, merger, or signifi-
cant investment, status may need to be immediately
updated, and appropriate contracting officers will require
notice of the changes. The same is true if the person upon
whom initial eligibility was based dies or becomes dis-
abled or otherwise unable to run day-to-day operations.

4. Just as your circumstances can change, the rules and
regulations governing small business programs can
change as well. Be sure to keep up to date of changes and
updates to eligibility, certification requirements, and
program operations. Industry publications, the SBA, and
legal counsel are good sources of information about these
changes.

5. The SBA offers free business counseling and other
resources to small businesses, as do many state and local
government agencies and private industry groups. Take
advantage of these opportunities.

6. Large prime contractors are constantly looking for
reputable small businesses to partner with to meet their
small business program goals. Become familiar with
contractors in your industry, and add your company name
to their lists of eligible small businesses so that you are
notified of procurement opportunities.

7. Consider participation in a mentor-protégé program,
which will allow you to benefit from the mentorship and
resources of larger, established firms, while at the same
time enabling them to participate in business opportuni-
ties that are otherwise only available to small businesses.

8. The SBA has financial programs to help small busi-
nesses, including various categories of SBA loans, such
as SBA 7(a) Standard Loans, Express Loans, 504 Loans,
Microloans, and Community Advantage Loans. Consider
whether any of these programs might help your company
achieve your financial goals.
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